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BEFORE LORD CAMPBELL, C. J. 

1860. 

Reoina V. Lord Dunboyne* jIIliMgi// 



NDICTMENT on the 41st section of the stat. 6 & 7 To support an 
Will. IV. c. 86 (a), for making false statements touching the stat. 6 & 7 
the particulars required to be registered for the purpose of J[*fo*inakin2* 
their being inserted in a register of marriages at the time false suiement 
of the marriage of the defendant, on the 19th of Decern- paiUculare re- 
ber, 1843, at the church of St. George, Hanover-square, registered for 
the statements char|?ed to be false being, that the de- «h«ponP*^.°' 

° . *°®" being m- 

fendant was then a widower, and the lady he married then sened in a re- 
a widow, they in truth and in fact not then being a widower nages.itises- 
and widow as the defendant then well knew (6). fars^^sutement 

should have 
been made wit- 

It was opened by UHlkins, Serjt., for the prosecution. — fully and in- 
That the defendant, on the 27th of August, 1842, he then Jfofby m^iake** 
being a widower, had, at the parish church of Paddington, °°|y- 
married Mrs. Mary Anne Vincent Vaughan, she being then secuilon for this 

offence need not 

(o) By which it is enacted known and registered, shall be within three 

^* that every person who shall subject to the same pains and years, quaere, 

wilfully make or cause to be penalties as if he were guilty of 

made, for the purpose of being perjury.'' 
inserted in any register of birth, (6) The indictment was in the 

death, or marriage, any false same form as that in the case of 

statement touching any of the Reg, v. Brown, ante, Vol. 2, p. 

particulars herein required to be 604. 

VOL. in. B N. p. 
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CASES AT NISI PRIUS. 

a widow; and that on the ^th of December^ 1843^ the 
defendant had again married the same lady at the church 
of St. George^ Hanover-square^ he then stating, for the 
purpose of the registration of that marriage, that he was a 
widower and the lady a widow, which was not true, as he 
had married the same lady in the previous year at Pad- 
dington church. 

Lord Campbell, C. J. — If this marriage had been their 
first marriage, the registration would have been correct. 

The registers of the two marriages, which were both by 
licence, were put in, and the description of the parties in 
both was widower and vridow ; and similar descriptions 
were contained in the affidavits, on which the licenses were 
obtained, which were also put in. The present indictment 
had been preferred in the year 1849. 

Kelly for the defendant. — This indictment is founded on 
the 41st section of the stat. 6 & 7 Will. IV. c. 86, which 
was passed on the 17th of August, 1836; upon the same 
day the stat. 6 & 7 Will. IV. c. 85, was passed, by the 
41st section of which the stat. 6 & 7 Will. IV. c. 86, is to 
be taken as part of this act, as if incorporated therewith. 
Now by the 41st section of the stat. 6 & 7 Will. IV. 
c. 85, every prosecution under that act must be commenced 
within three years after the offence committed ; and if the 
two acts of parliament passed on the same day are to be 
taken as incorporated, this clause would apply to prosecu- 
tions like the present, and the present prosecution, not 
having been commenced within three years after the offence 
committed, must be too late. 



Lord Campbell, C. J. — I feel great difficulty in saying 
that the prosecutions for all offences against the stat. 6 & 7 
Will. IV. c. 86, are limited to three years; though prose- 



AFTER TRINITY TERM, 15 VICT.-Q. B. 

cutions for offences under the stat. 6 & 7 Will. IV. c. 85, 
certainly are so. I shall allow the case to proceed. 

Cochbum addressed the jury for the defendant. 

Lord CampbelLi C.J. — The defendant, Lord Dun- 
boyne, is indicted for making a false statement, that he was 
a widower and the lady he married a widow at the time of 
his marriage on the 29th of December, 184^3 ; this state- 
ment being alleged to be false, because he had married the 
same lady some time before. In order that you should 
convict the defendant on this indictment, you ought to be 
satisfied that he made the statement not only untruly but 
wilfully and intentionally ; for if you should think he did it 
mistakenly, I am of opinion that that is not within the 
statute. It not unfrequently happens, that, when persons 
have been married by a marriage perfectly legal and per- 
fectly valid that, for greater safety, they are remarried ; and 
this often occurs, because a marriage in England is easier 
of proof than a marriage in Scotland, although both are 
equally valid. The late Lord Eldon was married in Scot- 
land; his marriage was no doubt perfectly valid, and he 
himself always considered it so; and he resigned his fel- 
lowship on his Scotch marriage ; but for greater security he 
was remarried in England, and in the register of his English 
marriage no notice was taken of his Scotch marriage. His 
marriage in England was by licence ; and to obtain that 
licence, he made an affidavit describing on oath him- 
self and his wife as bachelor and spinster, and describing 
his wife by her maiden name. Lord Eldon therefore did 
exactly the same in substance as that which is charged as a 
crime in the present case ; indeed, if in the register at St. 
George's, Hanover-square, Lord Dunboyne had described 
the lady as Lady Dunboyne, which I suppose is what the 
prosecutor suggests he ought to have done, he would 
have appeared on the face of the register to have gone 
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CASES AT NISI PRIUS. 



I860. 




Ck)mmon8 still continues to be as stated by his father in the House of 
Lords, and that a licence founded on such an affidavit would be 
addressed, 

'* John Bird, by Divine Providence, Archbishop of Canterbury, 
Primate of all England, Metropolitan, &c. To our well beloved in 
Christ, A. B , of, &c., and M. B., formerly S. of, &c., you having 
been married at , by the names of A. B. and M. S." 

The practice at Doctors' Commons is to grant a licence for the re- 
marriage of persons, when the first marriage has been solemnized at 
any place out of England and Wales, or where there is any doubt as 
to the validity of the first marriage, or any difficulty as to its proof; 
but if the first marriage were in England or Wales, and there is doubt 
as to its validity, and no difficulty as to its proof, a licence for a re- 
marriage of the parties would be refused. 

The Duke of Cumberland was married at New Strelitz, on the 
29th of May, 1816, and remarried by special licence at Carlton 
Palace on the 20th of August, 1816. The Duke of Kent was mar- 
ried at Cobourg on the 29 th of May, 1818, and remarried by special 
licence at Kew on the 11th of July in the same year. 

The special licence for the remarriage of the Duke of Cumberland, 
dated the 16th of August, 1816, is addressed '' Charles, by Divine 
Providence, Archbishop of Canterbury, &c. To his Royal Highness 
Prince Ernest Augustus Duke of Cumberland and Tiviotdale, and 
Earl of Armagh, Knight of the most noble Order of the Garter and 
Knight Grrand Cross of the most honourable Military Order of the 
Bath, &c., and her Royal Highness Frederica Caroline Alexsmdrina 
Dotoager Princess of Prussia and Solms, health in the Lord God 
everlasting." 

It then recites letters-patent, dated the 16th of August, 1814, by 
which the Prince Regent, acting on behalf of his Majesty, consents 
to the marriage of the parties, and proceeds. ^' And whereas in con- 
formity with such consent as aforesaid, a marriage was, we are 
assured, duly ceUbraUd and solemnized between your Royal Highnesses 
at the city of New Strelitz ; and whereas, in order that the memory 
thereof may be more effectually preserved, and the same effectually 
established, in obedience to his Royal Highness the Prince Regent's 
commands, acting in the name and on behalf of his Majesty, your 
Royal Highnesses are desirous, as we have been informed, that the 
said matrimony may be had and celebrated according to the rites, 
ceremonies and forms of the Church of England and the laws of this 
realm." 

The special licence for the remarriage of the Duke of Kent, dated 
the 8rd day of July, 1818, is addressed, ** Charles, by Divine Pro- 
vidence, Archbishop of Canterbui^, &c. To his Royal Highness 
the Duke of Kent and the Princess Maria Louisa Victoria, fourth 
daughter of the late Duke of Saxe Cobourg Saalfield, and widow 
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of the late Prince of Leiniiigen." This licence then recites the royal 
consent^ and that '' the said matrimony [the marriage at Cobourg] 
so consented nnto uhu duly and lawfullt^ contracted and hath been 
solemnized^ but ye are desiroas, in order the better to preserve the 
memory of the said contract of matrimony, and for the surer establish- 
ment of the proof thereof, that the said marriage should also be cele- 
brated in this realm, according to the rites and ceremonies of the 
Church of England, and those required by the laws of this realm in 
this behalf/' 

It is worthy of remark, that in these special licences the Duchesses 
of Cumberland and Kent are neither of them so designated, but are 
styled '^ dowager" and " widow," although the first marriage of the 
one with the Duke of Cumberland, and of the other with the Duke 
of Kent, is referred to in the special licence as a perfectly valid mar- 
riage, as it undoubtedly was. 

In a recent instance of a remarriage of parties, after a marriage in 
the Island of Hayti, the regbtration of it was in the following form : 



1850. 




1851. Marriage solemnized at St. Bartholomew's, Sydenham f in the Parish of Letoisham, 

in the County of Kent, 





When 


Name 






Rank or 


Residence 


Father*! Name 


Rank or 


Mo. 




«Dd Surname. 


Age. 


CooditioD. 


Profrssiou. 


at the Time of 


and Surname. 


Profession of 














Marriage. 




Father. 


n 

! 

1 


JfriiSa, 


mUiam Lark§. 

Juauu Cialktrim 

Sekolmttifrnt Lomt* 

Lmrk§ (fonmrlp 

Jtmmtu CmUtnm 


46 


kentofort mmr- 

Ittmmdff Hmfti, 
gec9rdi$if to tJke 
Immi m»d c«f> 
timu tktrt 


MtrckMMt. 


SydtmJkam. 


inmam Lmrit, 
dM€tm$td. 


Captain, R. N. 






Chtfrimt, afiMSter.) 


«7 


uuhlUktd. 




Sfdenkmm, 


Loms DufrAu, 


Dm d€ TUaron, 

Ormmd Mmnekai 

d4r Empire 

d'Hatti, 



Married in ihe ekurcA af St. Bartkolttmtm't «/orumd, according to the rites and ceremonies of the Establisiied Churdi, 
by XaoMM, or after by me, CkmrU* Bmglith, M.A. 

diimister of tkt tmid ekmrek. 
This marriage ^ ^^^ j^^^ j- in the -j ^^^.^ j^^^ p^^^^ 

ras aoiemnued 

bctveea 



1 WiUimm Lmrkt, 
' \jtmmmt CatUrim Scoiastipu Loaist Larkt, mis Du/r6u. i ^'^^^^^ i ^>»> "^w** ^«« FaHam, 
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Macoregor v. Galsworthy. 

A notice of ac- JL RES PASS for breaking and entering the plaintiff's 

bailifofV*^* house, situated at No. 27, Welbeck Street, and taking the 

Co^"^°jy Court plaintiff's goods.— Pleas : 1st, not guilty— 2nd, that the 

eaose it de- defendant had no notice of action, and other pleas. 

scribes bim as 
having acted 

^hkl d^^n^t The defendant was the high bailiff of the Bloomsbury 
relate at all to County Court, and it was proved that he had been served 

CouD^ Courts 

or to the matter with a notice of action in the following form — 
^vM^m'notice *' To John Galsworthy, the high bailiff of the County 
of the acUoD. Court, called the Bloorasbury County Court of Middlesex, 

and of the cause j j ' 

thereof, it is held under the provisions of the statute made and passed in 
such a reference the eighth and ninth years of her present Majesty Victoria, 

to a wrong sU- qk 
tute may be re- 

jected. I^ Mary Ann Macgregor, late of No. 27, Welbeck 

Street, and now of No. 6, New Ormond Street, London, 
lodging-house keeper, according to the form of the said 
statute, and as by the said statute is in such case made and 
provided, do hereby give you notice that I shall by my 
attorney, Mr. Frederick Dufaur, of 13, South Square, Gray's 
Inn, in the county of Middlesex, at or soon after the expi- 
ration of one calendar month after being served with this 
notice, cause a writ of summons to be sued out of her 
Majesty's Court of Queen's Bench, for that you, on, &c., 
broke and entered the dwelling-house, &c., situate, &c., 
and took divers goods, &c. 

(Signed) Mary Ann Macgregor." 

Whateley for the defendant. — This notice of action 
is bad. It is a notice of an action against the defendant 
for having acted under the stat. 8 & 9 Vict, "chapter 
95.'* That is an act relating to Van Diemen's Land. 
The defendant never acted under that statute, or pro- 
fessed to do so. He is the high bailiff of the Bloomsbury 
County Court, and there is a statute of the 8 & 9 Vict. 



Macoreooe 

V, 

Galbwobtbt. 
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relating to County Courts, and that probably is the act igso. 

intended to be referred to in the notice of action, but that is 

c. 127. By the stat 7 & 8 Vict. c. 19, s. 8, the defendant 

is entitled to notice of action ; and the only notice that he has 

had is notice of an action under the stat. 8 & 9 Vict. c. 95, 

under which he never acted or professed to act. In the case 

of Aked V. Stocks (a), the notice of action to magistrates 

was for having unlawfully issued a warrant *^ directed to 

Joseph Bark;' commanding him to distrain the goods of 

the plaintiff, and it appearing that the warrant was addressed 

not to Joseph Baric, but to '' the constable of the township 

of Halifax," and that Bark was neither constable of Halifax, 

nor employed by the magistrates to levy the distress, it 

was held that the notice of action was insufficient. 

Lord Campbell, C. J.— I think that the reference to the 
act of parliament may be rejected. By the stat. 7 & 8 Vict. 
c. 19, s. 8, the defendant is to have " notice in writing of 
the action, and of the cause thereof,*' one calendar month 
before the commencement of such action. This is a notice 
of the action and of the cause thereof. I think, therefore, 
that the terms of the enactment have been complied with, 
and that the notice is sufficient. 

Verdict for the plaintiff (b\ 

WilkinSf Serjt., and Coh for the plaintiff. 

WhateUy and Sir John Bayley for the defendant. 
[Attomies — F, Dufaur, and in person.] 



In the ensuing term Whateley applied for and obtained a 
rule to stay the proceedings, on the ground that the plaintiff 
was a married woman, but did not apply for a new trial. 

(a) 4 Bing. 609. 

(6) See the case of Ektoh v. Wright^ post, p. 81. 
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1850. 

, ^. The Duke of Brunswick r. Harmer. 

If J. H. and JLilBEL. — The declaration stated that, before and at the 
tereJit^r^* tune of the committing of the several grievances hereinafter 
stamp office as mentioned| the defendant was the proprietor of a certain 
prietors"of a newspaper called the Weekly Dispatch, and that on the 
"thafw^'say, ^"^^^ ^Y ^^ March, 184S, a certain action at law was com- 
tbesaidJ. H. mcuced in the Court of Queen's Bench, afi^ainst the now 

as legal owner , , ' o 

as mortgasee, defendant, by the plaintiff, for the publication of certain 

owner of the Ubels published by the defendant. [These libels, which were 

demSdoo ™ * series of articles in the " Weekly Dispatch'' newspaper, 

this IS sufficient were all set out verbatim, and imputed oppressive conduct 

to fix J. H. as , , - , ,^ 1 .1 1 1 . . 

a proprietor of and misgovemment to the plaintiff while he was the reigning 
in\n*aciion*for sovereign of Brunswick ; and that he had ordered letters to 
a libel contain- \^ taken from the post-office.] The declaration then went 

ed in iL . 

In an alleged on to State, that that action was tried on the 20th day of 
suggested^he ^ June, 1849, when the defendant was found guilty of the 
plSnUff^'^wiih. grievances in that action complained of, and that the jury 
drawing into his assessed the damages of the plaintiff on occasion thereof at 

own natural 

and sinister ob- 500/., of all which the defendant had notice. And that the 
word "fiotu^rar* defendant was proprietor of a certain newspaper called the 
iSiic^-fWrf** "Sun," and that he falsely, maliciously, &c., did print and 
that the plaintiflT publish, and cause and procure to be printed and published 
witness what he in the Said newspaper called the " Sun," of and concerning 
the t'o!?*<na. ^^^ plaintiff, and of and concerning the said grievances, and 
*°™^Irf***h ' every of them so published in the said newspaper called the 
that the jury " Weekly Dispatch," as hereinbefore mentioned, and of and 

might look at • *.i. • j ^- ^ i j /» 

the paper and Concerning the said action at law so commenced as aiore- 
form their g^^jj ^ certain other false, scandalous, and malicious libel, 

opinion as to ' ' ' ' 

the meaning. containing, amongst other things, the false, scandalous, 

malicious, defamatory, and libellous matter following, of and 
concerning the plaintiff, and of and concerning the said 
grievances, and each and every of them so published in the 
said newspaper called the '^ Weekly Dispatch,** and of and 
concerning the said action at law so commenced as aforesaid, 
. that is to say : — [Here was set out an article in the '' Sun" 
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newspaper, commenting on the trial of the action against the i860, 
defendant as proprietor of the " Weekly Dispatch** news- ^^v*^^ 
paper, which article concluded as follows : — '^ Unless he Brunswick 
(thereby meaning the now plaintiflT) may be solicitous to haeme«. 
proceed, as upon a rather profitable speculation, in his 
attacks upon the liberty of journalism, we would suggest to 
the ex-Duke of Brunswick (thereby meaning the now plain- 
tiflT) the propriety of withdrawing into his own natural and 
sinister obscurity (thereby meaning to insinuate that the 
plaintiff was guilty of unnatural practices,) which he had 
better hide in their sinister obscurity than continually bring 
them before the public in the shape of actions. For two 
reasons this would be advisable. First, because he (thereby 
meaning the now plaintiff) will find it little short of an im- 
possibility to vilify still more his (thereby meaning the now 
plaintiff's) already sufficiently vilified reputation ; and 
secondly, because the effort would be as futile as ablutions 
to an Ethiopian." By means of the committing of which 
said grievances, &c., the plaintiff has been and is greatly 
injured. Sec.] Plea — Not Guilty. 

To prove that the defendant was proprietor of the " Sun" 
newspaper, a certified copy of the declaration made at the 
stamp office, under the stat. 6 & 7 Will. 4, c 76, s. 6, was 
put in. It was a joint declaration by the defendant and Mr. 
Murdo Young, which stated that, " We are the sole pro- 
prietors; that is to say, the said James Harmer as legal 
owner as mortgagee; and Murdo Young as owner of the 
equity of redemption." 

TheHger and S. Martin for the defendant. — This stamp 
office declaration shows that the defendant is a mortgagee 
only, and not a proprietor against whom an action for a libel 
can be maintained. The defendant has merely advanced 
money to Mr. Murdo Young, the proprietor of the paper, 
and, in order to protect his interests, he has registered him- 
self as mortgagee, Mr. Young being registered as having the 
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1850. equity of redemption. That this is the proper course for 
^"^*^^*^^ him to take to secure to himself the benefit of his mortgage, 

OukB of 

Brunswick 18 shown by the case of Longman v. Tripp {a\ in which it 

Habmlbr. ^*® ^^^^ ^^^* ^^ ^^ printer and publisher of a newspaper 
assign his interest therein to a creditor as a security, but 
continue to print and publish the paper as before, and no 
affidavit of the change of interest be returned to the com- 
missioners of stamps, and the printer become bankrupt, the 
right to the paper will pass to his assignees. 

Lord Campbell, C.J. — I have no hesitation in deciding 
this point. 1 think that Mr. Harmer is liable. The stat 
6 & 7 Will. 4, c. 76, requires that a declaration shall be 
made by two of the proprietors of every newspaper, where 
the proprietors are two or more ; and by section 8 of the 
statute this declaration is made conclusive evidence of the 
matters set forth in it. It is therefore conclusive evidence 
that " we," that is, Mr. Young and Mr. Harmer, " are the 
sole proprietors ; that is to say, the said James Harmer as 
legal owner as mortgagee, and Murdo Young as owner of 
the equity of redemption." If there had been no change in 
the declaration at the stamp office, and Mr. Young's name 
had been allowed to remain alone, as it no doubt was before 
the mortgage, the paper might, according to the case cited, 
pass to his assignees, to the exclusion of Mr. Harmer. But 
if Mr. Harmer, to protect his own interests, takes the pre- 
caution of registering himself as a proprietor of the paper, 
he is liable to have actions brought against him as a pro- 
prietor. 

The Sun newspaper containing the alleged libel was 
put in. It was in the words set forth in the declaration, 
but the word '* natural " was printed in italics. 

The Duke of Brunswick called a witness, and proposed 
to ask him if he had read the libel, and what he understood 
by the word " natural" printed in italics. 

(fl) 2 N. R. 67. 
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Lord Campbell, C. J. — I cannot allow this to be done. 
The libel is put in and has been read, and I shall allow the 
jury to see it, and to form their opinion as to what is meant 
by the word ''natural,*' printed as it is in italic, but I cannot 
allow a witness to be asked what he understands by it. 



The evidence was rejected. 



Verdict for the defendant. 



J^he Duke of Brunswick in person. 
Thesiger and S. Martin for the defendants. 



[Aitomies.— K. Wameford and A, R, Steele.'} 



In the ensuing term the Duke of Brunswick applied for 
a new trial, on the ground that the witness ought to have 
been allowed to be asked what he understood by the word 
''natural" as printed in italic in the libel, but the Court 
refused a rule. 



IS 



1850. 



Duke of 
Brunswick 

V. 

Harmek. 
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Whalley, Gent, one, &c., v. Glover. 



'EBT for business done by the plaintiff as an attorney. After actioo 
with counts for money paid and on an accountstated. — Pleas : an auoneyi 
1st, nunquam indebitatus ; 2nd, payment. The defendant, fuI}„e"order* 
on his application to plead several matters, asked to have referred to the 

1 . 1 t .11 1 1 1 Master to be 

added to these pleas a plea that no signed bill had been taxed, " with- 
delivered, but as the plaintiff's bill had been taxed, and the anySTinoTthe 
Master had made his allocatur, Mr. Justice Putteson would defendant may 

nave to this 

not allow such a plea to be pleaded with the other pleas^ action." The 
and said that the object of having a signed bill delivered was the bill and 
to give the defendant an opportunity of having it taxed if ^^^^rUT^^, 

fend ant pleaded 
nuntfuam indebitatm and payment : — H§ld, that at the trial the allowance of items in the bill by 
the Master on the taxation was primd facu evidence that those tbbgs so allowed for had been 
done by the plaintiff 

Where an attorney's bill has been taxed and the Master has made his allocatur, a Judge will 
not allow the defendant, in action on such bill, to plead that no signed bill has been delivered, in 
addition to pleas of nunquam iudibitatut and payment. 
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1850. he thought proper, which could not apply in this case, as 
the bill had been already taxed. 

The declaration was dated Nov. 6, 1844. On the part 
of the plaintiff the following order of Mr. Justice Patteson 
was put in : — 

'* Whalley") Upon hearing the plaintiff in person, and the 
V. Cattomies or agents for the defendant, I do 
Glover. 3 order that the bill of costs, charges, and pay- 
ments, for which this action is brought, be referred to 
the Master to be taxed without prejudice to any defence the 
defendant may have to this action, and that the plaintiff on 
such taxation give credit for all sums of money by him re- 
ceived from or on account of the defendant, and refund 
what, if anything, hath been overpaid, and that in the mean 
time all further proceedings be stayed. 
Dated the 25th day of November, 1844. 

(Signed) J. Patteson." 

On this order was indorsed the allocatur of Master 
Turner for 1 lOZ. 4ji. 6rf., in the following form — 

** Allowed as within mentioned, without prejudice, 1 10/. 

4«. 6d. 

(Signed) C. R. Turner. 

February 22, 1849." 

The bill on which Master Turner had made the taxation 
was put in with his figures on it, denoting certain items 
taxed off. 

It appeared from this bill that the business done consisted, 
inter alia, of attendances to conduct the defence of the de- 
fendant on examinations before magistrates, on which the 
defendant was charged with having stolen com, and in con- 
ducting the defence of the defendant on his trial on three of 
these charges at the Staffordshire Epiphany quarter sessions, 
1842, and preparing of two indictments, the one for conspi- 
racy, and the other for perjury. 

To prove the retainer and the business done, a witness 
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was called, who stated, that by the desire of the defendant he isso. 
wrote a letter to the plaintiff (which was put in) to ask him 
to attend before the magistrates and conduct the defence of 
the defendant, and that the plaintiff did so, and that at three 
trials at the Stafford sessions, Mr. Allen (afterwards Mr. 
Seijt. Allen) and Mr. F. V. Lee acted as counsel for the 
defendant, and that the plaintiff was present instructing 
them as the attorney. 

The briefs on those trials were put in with the signatures 
of the counsel to their fees, and the name of the plaintiff 
was also indorsed thereon as attorney. 

In the plaintiff's bill of costs charges were made for 
serving subpoenas on seventeen witnesses for the trials. 

Carrington for the plaintiff asked the witness whether on 
the trials witnesses were examined for the defence, and their 
names. 

Lord Campbell, C.J. — You need not go into all the 
items in the bill. It has been taxed by the Master, and I 
shall take his allowing an item in the bill as prim& facie 
evidence that the business mentioned in that item was done, 
and if the other side mean to contend that this item has 
been allowed by mistake, and that the business mentioned 
in it was not done, it will be for them to show this. 

No further evidence was given of the business having 
been done (a) ; but there was no distinct evidence of any 
retainer as to the preparing of two indictments, the one 
for perjury and the other for conspiracy, the charge for 
which was between 8/. and 9/. 

The defence was, that the plaintiff undertook to do the 
whole of the business at the quarter sessions for 15/., which 
had been paid him on the night before the trials ; but as it 
appeared that the fees paid to the counsel and their clerks 

(a) The Master on taxation fied that the business has been 
never allows any charge in an actually done as well as that the 
attorney's bill unless he be satis- charge is a proper one. 
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Wballbt 

«• 
Olovbk. 



1850. amounted to 13/. 195. Sd,, which would leave the plaintiff 
only 1/. Os. 6d, for doing business for which the Master 
on taxation considered him to be entitled to 73/., it was 
contended on the part of the plaintiff that the sum of 15/. 
was a payment on account to the plaintiff to enable him to 
pay the fees to counsel. 

Lord Campbell, C.J. — It is very usual, I believe, for 
the attorney to get from his client a sum for disbursements 
just before the trial. 

Verdict for the plaintiff for 100/. 

Allen, Serjt., and Carrington for the plaintiff. 

Whateley for the defendant. 

[Attomies — Whalley and J. H. Benhou).'] 



Adjourned Sittings in London after Trinity Term, 1850. 



BEFORE LORD CAMPBELL. 



Denton v. The East Anglian Railways Company. 
By a private jCxSSUMPSIT for goods sold and work and labour. — 

act of par Ha- th >. 

iD6Dt three rail- Pl^a : non assumpsit. 

way companies \^ appeared that burning oil and engine oil had been 

were codsoIi- '■^ ^ ° 

dated into one supplied by the plaintiff to the company for their carriages, 

thTE? a? R. and colours for their carriage department, on written orders 

^rovi^ont*of ^''^™ ^^ secretary of the company ; and that the secretary 

this act were had written a letter to the plaintiff acknowledging the debt, 

not to take efTect . . , . , . o o 

till the Commis- and desiring the plaintiff to draw a bill of exchange for the 

sioners of Rail- 
ways had certified that half the capital had been paid up and expended on the railways. 

The plaintiff so pplied the £. A. R. Co. with burning oil and carriage oil for their carriages, 
and colours for their carriage department, under orders not under their common seal :— Held, that 
the plaintiff was entitled to recover against the E. A. R. Co. in an action for goods sold, without 
proof that the Commissioners of Railways bad certified, and although the company had not con- 
tracted by any instrument under their common seal. 



COMVAMY. 



AFTER TRINITY TERM, 15 VICT.-Q. B. 17 

amounti which had been drawn and accepted by the secre- 1850. 
tary on behalf of the company. Denton 

Athertofiy for the defendant, objected that there was no Railways 
proof of the existence of the supposed company which was 
sued. The act of parliament creating this company, re- 
ceived the Royal assent on the 22d of July, 184-7, and 
was called the 10 & 11 Vict. c. cclxxv. (local and personal), 
and was an act for consolidating the Lynn and Ely, the 
Ely and Huntingdon, and the Lynn and Deerham Railway 
Companies into one company, to be called ^'The East Anglian 
Railways Company." The 4th section of this act effected 
this incorporation, and the 61st section declared that none 
of these provisions should take effect until it should have 
been proved to the satisfaction of the commissioners of 
railways that one half of the capital had been paid up 
and used for the purposes of this act; and that the com- 
missioners should certify the same under their seal. It 
was therefore necessary for the plaintiff to prove that the 
commissioners were so satisfied and had so certified : and 
he contended, secondly, that if the East Anglian Railways 
Company had been incorporated, there was no proof of 
any contract binding on the company, as there was no 
proof of any contract under seal, and that the supplies of 
goods in this case did not come within any of the admitted 
exceptions to the rule, that a corporate body can only 
contract under their common seal. 

A witness named Colston was recalled by Lord Campbell, 
C. J., who asked — "Did this company carry on business 
under the title of the East Anglian Railways Company?" 
The witness answered " Yes." And his Lordship also asked 
the witness — " Did it do so all the time during which the 
goods were supplied ?" To which the witness replied — " I 
believe so. I never made any alterations in my orders." 



Atherton, — In the case of Diygle v. The London and 
VOL. III. c N. p. 
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1860. Blackwall Railway Company (a), in which a railway com- 
^^''^^^ pany, incorporated by act of parliament, entered into an 
o. agreement, not under their seal, with a contractor, that he 

RailwaV^* should execute certain works on their railway, for the pur- 
C0KP4NY. pQgg Qf changing the system of locomotion which they then 
employed, the rope and stationary engine system, to the 
ordinary locomotive principle ; and the contractor, in pur- 
suance of the agreement, entered upon the works and per- 
formed a portion of them, but before they were completed, 
he was dismissed by the company ; it was held that the con- 
tractor could not recover for the value of this work. In that 
case Lord Chief Baron Pollock said : — " In general, a cor- 
poration cannot contract except by their common seal ; and 
though there are excepted cases, this is not one of them, for 
the work done was neither a matter of necessity nor of that 
sort of convenience which requires immediate action." And 
Baron Alderson puts the excepted cases as being those which 
the corporation, by its constitution, is appointed to do, such 
as a trading corporation drawing bills, or acts trivial in their 
nature and of frequent occurrence, or such that an over- 
ruling necessity requires them to be done at once. In the 
present case the exception as to the emergency cannot apply, 
as there are written orders, and therefore there was ample 
time to get the common seal affixed to the orders ; and as to 
this matter being trifling in amount, the sum is 424/. 12«. lOd* 

Lord Campbell, C. J. — I am of opinion that the defence 
is in this case wholly unfounded in point of law. I am of 
opinion that for such goods as these, supplied to such a cor- 
poration, this action is maintainable, and I direct you to find 
a verdict for the plaintiff. 

Verdict for the plaintiff for 424/. I2s. lOrf. 

Thesiger and Dowdeswell for the plaintiff. 

At her ion for the defendant. 

[AttOTUies— Hodgson Sf Co, and Goodwin Sf Co.] 

(<i) 5 Exch. Rep. 443. In this case the previous aathorities are 
referred to. 
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Sittings at Westminster after Michaelmas Term, 1850. 



BEFORE LORD CAMPBELL, C. J. 



Holmes v. Staines. l^^,,. 28iA. 

xjlSSUMPSIT by the plaintiff as second indorsee, against Id an action by 
the defendant as drawer of a bill of exchange for 20/., drawn do«e«\gainst 
on a person named Watson, payable to the order of the Jhe drawer of a 

*^ ^ ^ ' r ^ bill of exchange, 

drawer, and by him indorsed to a person named Seyer, and the defendant 
by him indorsed to the plaintiff. — Pleas (inter alia) : no Ead had no 
notice of dishonor. l^.'^^'Lf 

that the first 
indoneOf who 

In order to dispense with proof of the notice of dishonor, had had notice 
it was proved that an action had been brought on this bill had contented 
of exchange against Seyer as well as against the present ^ a judge's 
defendant, and that in that action a judge's order had been iog proceediogs 
obtained to stay the proceedings on payment of debt and payment of debt 
costs, and that the amount of the bill and the costs in that "a'tX^defend. 
action had been paid, the money for that purpose havine: *°' •>•<* P">* 

'^ ° vided the money 

been provided by the defendant. to pay the 

It was also proved by the indorser Seyer, that he had iha? order? is' 
received notice of the dishonor of the bill. ;o' »«c^ «^»- ^ 

dence of an ad- 
mission of lia- 

Lord Campbell, C. J. — If this had been an admission defendant as 
of personal liability by the defendant, it might have been with woof^f 

sufficient. This only shows that Seyer was liable, and he notice of dis- 
honor, 
had had notice of dishonor. 

Keating for the plaintiff. — I submit that the defendant 
finding the money to pay the bill is an admission of his 
liability on it. 

c2 
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1850. Lord Campbell^ C. J. — A third person might advance 



money for the debt and costs in that action^ but that would 

Holmes 

V. not make him personally liable. 



Stain 18. 



Verdict for the defendant. 



Keating and Prentice for the plaintiff. 
Humfrey for the defendant. 



[Attomies — Richardson and T*. Shaw,'] 



Nov.2Bih. ASTBURY V. BELBIN. 

A mineaa, com- xjlT the conclusion of the trial of this case^ a witness in 
bury uTwwu" ^' named Parfitt applied to Lord Campbell, C. J., to be dis- 
minster to give charged out of the custody of the governor of Reading gaol. 

evidence on a ° j o © © 

trial at the sit- 

subpoena *wa8 The afiidavits of the witness Parfitt and of Mr. Astbury, 
proceJfroma ^^® plaintiff, Stated that the witness was subpoenaed at 
County Court Newbury on the 23rd of November, and that he was a ma- 

and lodged in 

Reading gaol, terial witness in this case ; that he left Newbury on the 26th, 
broughTnp to ^^^ ^^^ travelled to Reading by the railway, on his way 
give his evi- ^^ London, to attend the trial of this cause, when he was 

dence at the nt- ^ ' 

tings nnder a arrested by the bailiff of the County Court of Newbury, 

intifieanium^ Under a process from that Court, and taken to Reading gaol, 

arreM^ b^a ^^^ ^^ ^^^ brought up from Reading gaol in custody of 

bailiff ortbe the govemor of that gaol by virtue of a writ of habeas 

County Court, 

but was brought corpus od testtficandum. 

to the trial by 
the govemor of 

Readinff gaol. Lord Campbell, C. J. — I do not remember any instance 

The judge at ' ^ ^ 

nisi prius would of a witness, brought up on habeas corpus ad testiji- 

not order his - ,. ti ii • t ^ > > * rr«i_ 

discharge, as candumy being discharged by a judge at nisi pnus. 1 he 
achtn^o^f'l^w^ difficulty arises from his not being now in the custody of 

tody, but h$ld, 

that the proper course was to apply to a judge at chambers for a habeat eorpHS, 
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the person who took him. I will confer with my brother 
judges. 




Lord Campbell, C. J.— As every thing that relates to ^*^- ^^• 
the liberty of the subject is of importance, 1 wish to state 
that I have spoken to the other judges about the application 
of the witness, who was arrested and lodged in Reading 
gaol as he was on his way hither to give his testimony in a 
cause, in obedience to a subpoena. The learned judges 
agree with me that, the writ being a habeas corpus ad testi- 
Jicandum, I was right in refusing then to accede to the 
application, as I could not know what other grounds of 
detention might exist ; they also agree with me in thinking 
that the witness was entitled to be protected in his passage 
hither, and that to obtain that protection he ought to apply 
in the usual manner to a judge at chambers for a writ of 
habeas corpus {a). 

(a) An application was after- witness was discharged out of 
wards made to a judge at cham- custody, 
bers, in consequence of which the 



A; 



Shaw v. Ciiairitie, Esq. Nm.dOth. 



SSAULT and false imprisonment. The declaration If a person 
stated, that the defendant, on the 19th of July, 1850, as- house. origin 
saulted the plaintiff, and beat him, and forced and com- aVol^Tnd'dis- 
pelled him to go from and out of a certain dwellinghouse <u/^» th« P««c« 

*^ , 111. of the family. 

into divers public streets, and to go in custody along divers although no as- 
public streets to a police station, and then imprisoned the committed, the 
plaintiff, and kept him in prison for a long time, to wit, for J™q**^''^][ ^ j„ 
three hours. — Pleas: 1st, to the whole declaration, not him out or call 

a policeman 
to do so. 
If a servant, in the house of his master, at a late hour of the night, be violent in his manner, 

and be making a great noise, and abuse his master, and lay hold of him and struggle with him. 

the master will be justified in giving the servant into the custody of a policeman to be dealt with 

according to law. 



ss 
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guilty ; Sndy as to the assault and battery^ son assault de- 
mesne ; 3rdy as to the trespasses in the introductory part of 
the second plea mentioned, and as to the putting of the 
plaintiff out of the said dwellinghouse and into the said 
streets, that the defendant was possessed of a dwellinghouse 
in Bryanstone Square, and that the plaintiff was making a 
disturbance there, and that the defendant requested him to 
desist and to depart, and that, he refusing, the defendant, 
molliter manus imposuit, and put him out of the house ; 
4th, as to the imprisonment and putting the plaintiff out of 
the house, that the defendant was possessed of a dwelling- 
house, and that the plaintiff made a great noise, disturbance 
and affray in it, and insulted, abused and illtreated the de- 
fendant, whereupon the defendant requested him to depart, 
which he refused to do, and continued in the said house 
making the said noise, disturbance and affray therein, it 
being then late at night, whereupon the defendant, in order 
to preserve the peace, gave charge of the plaintiff to a 
policeman (a) ; 5th, as to the imprisonment, that the plaintiff 



(a) The fourth plea was in the 
following form : 

" Fourth plea.'] And for a fur- 
ther plea, as to the forcing and 
compelling the plaintiff to go as 
in the declaration mentioned, and 
the imprisoning the plaintiff and 
detaining him in prison as there- 
in also mentioned, the defendant 
says, that the defendant, at the said 
time when &c., was lawfully pos- 
sessed of a certain dwellinghouse 
situate in Bryanstone Square as 
in the last plea mentioned, and 
situate within the limits of the 
Metropolitan Police District, and 
the defendant being so possessed 
thereof, the plaintiff, a little be- 
fore the said time, when &c., to 
wit, on the day and year in the 
declaration mentioned, it then 
also being late at night, the 



plaintiff, with force and arms, 
made a great noise, dbturbance 
and affray in the said house, and 
then insulted, abused and ill- 
treated the defendant, and greatly 
disturbed the defendant and his 
family, and divers persons then 
lawfully being in the said dwel- 
linghouse in the quiet and peace- 
able possession thereof, in breach 
of the peace of our said lady the 
queen, whereupon the defendant 
then requested the plaintiff to 
depart from and quit the said 
dwellinghouse; and the defendant 
avers, that the plaintiff wholly 
refused to depart from and quit 
the said dwellinghouse, but con- 
tinued in the said house, making 
the said noise and disturbance 
and affray therein, it then being 
late at night as aforesaid, where- 
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committed an assault in the view of John Carter, a police 
constable, he, at the request of the defendant, took the 
plaintiff into custody, and imprisoned him. — Replication, 
de injuria. 



1850. 




It appeared that, on the 18th of July, 1850, the plaintiff 
was the butler of the defendant General Chairitie, who had 
a dinner party at his house, Noi 32, Bryanstone Square ; 
and the witnesses for the plaintiff stated that, afler the party 
had broken up, the defendant came down stairs and ordered 
three extra waiters, who had been engaged for the party, to 
leave the house ; to this the plaintiff objected, as they had 
not done their work, and on the plaintiffs continuing to 
object, the defendant laid hold of the plaintiff, and they 
struggled together, and that the defendant's footman called 
in a policeman named John Carter, and the defendant de- 
sired him to take the plaintiff into custody. This the police- 
man declined to do, and left the house ; but on his being 
again sent for, he returned to the house, and, on the de- 
fendant again desiring him to take the plaintiff into custody. 



upon the defendant, in order to 
preserve the peace and restore 
good order and tranqaillity in the 
said house, then and there gave 
charge of the plaintiff to one 
John Carter, then being a con- 
stable and policeman of the Me- 
tropolitan Police Force, and then 
being on duty in Bryanstone 
Square aforesaid, and then re- 
quested the said policeman to 
take the plaintiff into his cus- 
tody to l9S dealt with according 
to law, and the said policeman, so 
being such policeman and on duty 
as aforesaid, at the request of the 
defendant, then gently laid his 
hands upon the plaintiff for the 
cause aforesaid, and did then take 
the plluntiff into his custody, and 



did then force and compel the 
plaintiff to go from and out of 
the said dwellinghouse into the 
said public streets, and then 
forced and compelled him to go 
in custody in and along the said 
public streets and highways to 
the said police station, and to be 
dealt with according to law, and 
on that occasion the plaintiff was 
necessarily and unavoidably im- 
prisoned and kept and detained 
in prison for the space of time in 
the said declaration in that behalf 
mentioned, as he lawfully might 
be for the cause aforesaid, which 
are the same trespasses to which 
this plea is pleaded, and this the 
defendant is ready to verify." 



H 
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he did so, and took the plaintiff to the Marylebone Station- 
house, where the plaintiff was detained in custody half-an- 
hour, and then, as the defendant did not attend there to 
make any charge, the plaintiff was liberated by the inspector 
of police who was on duty there. 



Bramwell, for the defendant, relied on the fourth plea, 
and cited the case of Timothy v. Simpson (i). 



(6) Timothy v. Simpson, 1 C, 
M. & R. 767.— In tiiat case it 
appeared in evidence that the 
plaintifP entered the defendant's 
shop to purchase an article in 
the shop, when a dispute arose 
between the plaintiff and the 
defendant's shopman, that the 
plaintiff refusing, on request, to 
go out of the shop, the shopman 
endeavoured to turn him out, and 
a conflict ensued between them ; 
that the defendant came into the 
shop during the conflict, which 
continued for a short time after 
he came in ; that the defendant 
then required the plaintiff to 
leave the shop quietly, which he 
refused to do, when the defendant 
gave him in charge to a police- 
man, who took him to a station- 
house: Held, that the defendant 
was justified, under these circum- 
stances, in giving the plaintiff in 
charge to a policeman for the 
purpose of preventing a renewal 
of tlie affray. 

And in that case Baron Parke, 
in delivering the judgment of the 
Court, said, *' Upon these facts 
the plaintiff appears to have been 
in die first instance a trespasser 
by refusing to quit the shop when 
requested, and so to have been the 
cause of the affray which subse- 
quently took place ; but the first 



act of unlawful violence and 
breach of the peace was com- 
mitted by the shopman, that led 
to a conflict in which there were 
mutual acts of violence clearly 
amounting to an affray, the lat- 
ter part of which took place in 
the defendant's presence, and the 
plaintiff was on the spot on which 
the breach of the peace occurred, 
persisting in remaining there un- 
der such circumstances as to 
make it probable that the breach 
of the peace would be renewed, 
when he was delivered to the 
peace officer in the very place 
where the affray had happened." 
'' And here the defendant, who had 
immediately before witnessed an 
affray, gave one of the affrayers 
in charge to the constable on the 
very spot where it was com- 
mitted, and whilst there was a 
reasonable apprehension of its 
continuance, and we are of opi- 
nion that he was justified in so 
doing, though the constable had 
seen no part of the ^ray. It 
is unquestionable that any by- 
stander may and ought to inter- 
fere to part those who make an 
affray, and to stay those who are 
going to join in it, till the affray 
be over. It is also clearly laid 
down, that he may arrest the 
affrayers, and detain them until 
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For the defendant two of the extra waiters were called, 1850. 
and they stated that the plaintiff was making a great noise 
just before the defendant came down stairs, and had quar- 
relled with the coachman, and that when the defendant came 
down stairs, the plaintiff was abusive to the defendant and 
violent in his manner, and making a great noise, and laid 
hold of him, and the plaintiff and defendant struggled 
together. 

Lord Campbell, C. J., (in summing up). — With respect 
to the turning of the plaintiff out of the house, I should tell 
you, that if a person comes into a house, or is in it, and 
makes a noise and disturbs the peace of the family, although 
no assault has been committed, the master of the house may 
turn him out, or call a policeman to do so. You will con- 
sider whether the plaintiff made such a disturbance, and 
abused his master, or insulted him, for if he did, the de« 
fendant was justified in turning him out of the house. With 
respect to the 5th plea, that the policeman saw an assault^ 
and therefore took the plaintiff into custody, I think that 
that is not proved, as the policeman took the plaintiff by 
command of the defendant, and not in consequence of any- 
thing which he saw. Under the 4th plea, if the plaintiff 
had assaulted his master, and misconducted himself in the 
manner described by the defendants witnesses, the defendant 
would be justified in giving the plaintiff in charge to the 
policeman to be dealt with according to law. 

Verdict for the plaintiff; damages, GO/. 

Edicin James and A. M. Skinner for the plaintiff. 

Htimfrei/y liramwell and C Clark for the defendant. 
[Attomies. — Geo. AlulinSf and Hodgson and Burton,'] 

the heat be over, and then de- Baron Parke in this case the 
liver them to a constable." In earlier authorities on this subject 
the ve^ elaborate judgment of are referred to and considered. 
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Dee. 5. 

In an action 
ID the County 
Court by an 
executrix, for 
goods sold, 
she falsely 
swore, on cross- 
examioation. 
that she had 
never been tiied 
at the Old 
Bailey and had 
never been in 
custody at the 
Thames Police 
Station : Held, 
on the trial of 
an indictment 
for perjury, that 
this evidence 
was material. 
Semble, that 
whether the evi- 
dence be mate- 
rial or not, is a 
question to be 
left to the jury. 



Reoina v. Ann Lavey. 

X^ERJURY. The indictment charged, that a cause was 
depending in the Whitechapel County Court, in which the 
present defendant, as the executrix of Hyam Lavey, was 
the plaintiff, and John Hannah, the defendant, and that on 
the trial of that cause, the present defendant was sworn to 
give evidence, and that it was a material question whether 
she had ever been tried at the Central Criminal Court for 
any offence, and a material question whether she had ever 
been in custody at the Thames Police Station charged with 
any offence. The indictment then stated, that the present 
defendant falsely swore that she had never been tried at the 
Central Criminal Court for any offence, and had never been 
in custody at the Thames Police Station, as to both of 
which statements perjury was assigned (a). 



(a) The indictment in this case 

was held good in the Exchequer 

Chamber on writ of error, see 21 

LawJ. (M. C.)10. 

The indictment was in the fol- 
lowing form : 

"Central ■) The jurors for our 
Cnmmal f i j .i. 
Court, /lady the queen, upon 

to wit. 3 their oath present, 
that heretofore, and at the time of 
the committing the offence herein- 
after mentioned, to wit, on the 
9th day of April, a.d. 1860, in 
the Whitechapel County Court 
of Middlesex, holden at the Court 
House in Oshome Street, White- 
chapel, in the parish of Saint 
Mary, Whitechapel, in the county 
of Middlesex, and within the ju- 
risdiction of the said Central Cri- 
minal Court, before James Man- 
ning, seijeant-at-law, then and 
there being the judge of the said 
court, a certain action on con- 
tract then pending in the said 



County Court between Ann La- 
vey, suing as widow and exe- 
cutrix of the last will and testa- 
ment of Hyam Lavey, deceased, 
plaintiff, and Robert Hannah, 
defendant, came on to be tried, 
and was then and there, in due 
form of law, heard and tried by 
and before the said James Man- 
ning, then and there being judge 
of the said County Court as 
aforesaid, upon which said hear- 
ing and trial the said Ann Lavey, 
of the parish of Saint Paul, Shad- 
well, in the county of Middlesex, 
and within the jurisdiction of the 
said Central Criminal Court, 
widow, appeared and tendered 
herself as a witness on her own 
behalf, and was then and there 
and within the jurisdiction of the 
said Central Criminal Court duly 
sworn and took her corporal oath 
before the said James Manning, 
then and there being judge of the 
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The proceedings in the Bloomsbury County Court in the 
case of Lavey^ executrix of Lavex/y v. Hannah were put in, 
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said Court as aforesaid, and then 
and there having sufficient and 
competent authority to administer 
the said oath to her the said Ann 
Lavey in that behalf, that the 
evidence which the said Ann 
Lavey should give to the Court 
then and there touching the mat- 
ter then and there in question, 
between her the said Ann Lavey 
and the said Robert Hannah, 
should be the truth, the whole 
truth, and nothing but the truth. 

'' And the jurors aforesaid, 
upon their oath aforesaid, do 
further present, that at and upon 
the hearing and trial of the said 
action as aforesaid, it then and 
there became and was a material 
question in the said action, whe- 
ther she the said Ann Lavey had 
ever been tried at the Central 
Criminal Court for any offence 
whatever, and whether the said 
Ann Lavey had ever been in cus- 
tody at the Thames Police Station 
in Stepney, in the said county of 
Middlesex, charged with any of- 
fence whatever. 

'' And the jurors aforesaid, 
upon their oath aforesaid, do 
further present, that the said Ann 
Lavey, being so duly sworn as 
aforesaid, and not having the fear 
of God before her eyes, nor re- 
garding the laws of this realm, 
but being moved and seduced by 
the instigation of the devil, and 
contriving and intending to pre- 
vent the due course of law and 
justice, and unjustly to oppress 
and aggrieve the said Robert 
Hannah, and to subject him to 



the payment of divers large sums 
of money, and sundry costs, 
charges and expenses, then and 
there, and within the jurisdiction 
of the said Central Criminal 
Court, on the said hearing and 
trial of the said action, upon her 
oath aforesaid, falsely, corruptly, 
knowingly, wilfully and mali- 
ciously, before the said James 
Manning, then and there being 
such judge of the said County 
Court as aforesaid, did depose 
and swear, amongst other things, 
in substance and to the effect fol- 
lowing, that is to say, that she 
the said Ann Lavey never had 
been tried at the said Central 
Criminal Court on an indictment 
for having feloniously uttered a 
forged indorsement to a certain 
bill of exchange, well knowing 
it to have been forged, and with 
intent to defraud one Adolphus 
Brandt and another, and that the 
said Ann Lavey had never been 
tried at the said Central Criminal 
Court for any offence whatever, 
and that she the said Ann Lavey 
had never been in custody at the 
Thames Police Station in Step- 
ney, in the said county of Mid- 
dlesex, charged with having ut- 
tered the said forged indorsement 
as aforesaid, and that the said 
Ann Lavey had never been in 
custody at the said Thames Police 
Station charged with any offence 
whatever. 

'' Whereas in truth and in fact 
the said Ann Lavey was, to wit, 
at a session of the Central Cri- 
minal Court, held on the 21st 
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Regima 

V. 

Lavsy. 



and from them it appeared that the action was for goods 
sold by the testator to the then defendant, and that the case 
was tried by the judge without a jury, when a verdict passed 
for the plaintiff. 

It was proved by Mr. John Hodgson that he was the 
attorney for Mr. Hannah, on the trial before Mr. Serjeant 
Manning in the Whitechapel County Court, and that on her 
cross-examination by him, the present defendant swore that 
she had never been tried at the Central Criminal Court for 
any offence, and had never been in custody at the Thames 
Police Station. 

An examined copy of the record of the acquittal of Ann 
Lavey, at the August Session, 1843, of the Central Criminal 
Court, for uttering a forged indorsement on a bill of ex- 
change, was put in, and it was proved by a policeman named 
Vesey, and a witness named Laing, that the present de- 
fendant was the same person who was then tried, and that 
the present defendant had been in custody at the Thames 



day of August, a.d. 1843, tried 
in due form of law for a certain 
offence on an indictment for hay- 
ing feloniously uttered a forged 
indorsement to a certain bill of ex- 
change, well knowing it to have 
been forged, with intent to de- 
fraud one Adolphus Brandt and 
another, and whereas also in tnith 
and in fact the said Ann Lavey 
was, to wit, on the 21st day of 
August, A.D. 1848, in custody at 
the Thames Police Station afore- 
said charged with a certain of- 
fence, to wit, with haying ob- 
tained, by means of a forged 
note, the sum of one pound five 
shillings, with intent to defraud 
Thomas Yates. 

'* And so the jurors aforesaid, 
upon their oath aforesaid, do say, 
that the said Ann Lavey, on the 
said 9th day of April, a.d. 1850, 



at the Whitechapel County Court 
of Middlesex aforesaid, at the 
parish aforesaid, and within the 
jurisdiction of the said Central 
Criminal Court, before the said 
James Manning, then and there 
being such judge of the said 
County Court as aforesaid, and 
having such power and authority 
aforesaid, by her own act and 
consent, and of her own most 
wicked and corrupt mind, in man- 
ner and form aforesaid, falsely, 
wickedly, wilfully and corruptly 
did commit wilful and corrupt 
perjury, to the great displeasure 
of Almighty God, in contempt of 
our lady the queen and her laws, 
to the evil and pernicious example 
of all others in the like case of- 
fending, and against the peace of 
our said lady the queen, her 
crown and dignity." 
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Police Station charged with the same offence for which she 
was afterwards tried at the Central Criminal Court, and in 
his cross-examination, the policeman stated, that at that trial 
Baron Rolfe, who tried the case, directed an acquittal (b). 

Ballantine for the defendant. — I submit that the de- 
fendant must now be acquitted. The evidence on which 
perjury is assigned was immaterial. 

Lord Campbell, C.J. — Is materiality a question for the 
judge ? 

Ballantine. — If there is no evidence of materiality, I 
apprehend that your Lordship would direct an acquittal in 
the present case as you would nonsuit a plaintiff in a civil 
case. 

Lord Campbell, C.J. — I think that there is evidence of 
materiality. 

Ballantine addressed the jury for the defendant. — The 
evidence given by the defendant was not material. It could 
not be material on the question whether Mr. Lavey in his 
lifeUme sold goods to Mr. Hannah. It could only be ma- 
terial as afiecting the character of Mrs. Lavey ; and as her 
giving a true answer that she had been acquitted by the direc- 
tion of Baron Rolfe would have equally cleared her charac- 
ter, it could not have been material that she denied having 
been taken into custody and tried on that charge ; and as the 
trial in the County Court was before a judge and not before 
a jury, it did not weigh as to the result of that trial whether 
the present defendant had been tried at the Central Criminal 
Court or not. 

(6) The case will be found in the Sessions Paper of August, 1843, 
p. 655. 
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1860. Lord Campbell, C.J. (in summing up). — In this case 

you will consider whether the present defendant swore 
fisdsely, and whether she did so wilfully and corruptly, and 
whether what she so falsely swore was material, for that 
is a question I leave to you. You can, I think, have no 
doubt that she was tried at the Central Criminal Court, 
and on the question, whether what she falsely swore was 
material or not, you will consider whether her evidence in 
this respect might not influence the mind of the judge of the 
County Court in believing or disbelieving the other state- 
ments she made in giving her evidence ; we must not allow 
witnesses to palter with their oaths, and say *' This is not 
material, that is not material, and we will swear falsely 
respecting it, just as we choose." The present defendant 
might have told the truth, and might have said, '* I was 
tried at the Old Bailey, and was acquitted without being 
called upon for my defence." I cannot say the evidence 
was not material ; and, as to her statement that she had not 
been in custody, not even a suggestion of mistake is thrown 
out. Could it be that the defendant had forgotten that she 
was taken into custody and tried at the Old Bailey? Have 
you any doubt that the evidence was material that the de- 
fendant was in custody at the Thames Police Station, and 
was tried at the Central Criminal Court, and that she knew 
this when she gave her evidence at the County Court? If you 
have any reasonable doubt of this, you ought to acquit her; 
if none, you ought to convict her. 

Verdict guilty, with a recommendation to mercy. 

Prendergast and Macnamara for the prosecution. 

Ballantine for the defendant. 

[Attomies. — J. Hodgson and Pelham,'] 
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1851. 

Sittings at Westminster after Trinity Term, 1851. 



BEFORE LORD CAMPBELL, C. J. 



Louisa Elstob v. Wright, Galsworthy and Peoler. 

RESPASS. The declaration stated that before and at Id acaseio 
the time of the committing of the trespass, the plaintiff was Tf Mtion i« re- 
a lodginghouse keeper, and carried on that business in and <!»»'«**» a nonce 

^ ^^ * ' of an action id 

upon a certain messuage or dwellinghouse situate and Common Pleas 
being No. 55, Manchester Street, and that the plaintiff so to support an 
carrying on that business, the defendants broke and entered gi^^n'g" Bench 
the said dwellinghouse, and broke down doors, and took ^^ >p *"ch a 

. case the notice 

the goods of the plaintiff, and it was alleged, as special be of an action 
damage, that, " by reason of the premises, one George a^d e'niering 
Pritchard, who, before and at the time of the committing {*** plainiiflTs 

' ' ° house, and 

the trespasses in this declaration mentioned, was desirous seizing divers 

ffoods which 

of residing and lodging, and would, if not for the said tres- goods were then 
passes, have resided and lodged in the said messuage and bciugfn*°nd 
premises of the said plaintiff as a lodger, at a certain rent npon my said ^^ 
and profit payable by the said George Pritchard to the said this will not 
plaintiff in that behalf, hath, by reason of the premises in iDthedecia-* 
the said declaration mentioned, hitherto refused to lodge in [hl"Si2niiff^"^ 
such messuage and premises of the said plaintiff as a lodger g^o^ 
or otherwise, aad thereby the plaintiff has lost divers great a notice of an 
gains, &c. Plea, by the defendant Wright, not guilty *ng°nto°ihe 
« by statute." Pleas, by the defendants Galsworthy and p^wntiff's house 

•^ '' ^ It IS necessary 

Pegler : 1st, not guilty ; 2nd, as to the breaking and en- to give notice of 
tering the dwellinghouse, that it was not the dwellinghouse if^^i^n^ 
of the plaintiff; Srd, as to the breaking of the doors, that they "n^°!j;j^I**" 
were not the doors of the plaintiff; 4th, as to the taking of &»»*«, that ii is. 
the goods, that they were not the goods of the plaintiff; and 
5th, that the defendant Galsworthy was high bailiff, and the 
defendant Pegler a bailiff of the County Court of Blooms- 
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1851 




bury, and that they had not had a month's notice of action. 
Replication to the fifth plea^ that the defendants Galsworthy 
and Pegler had a month's notice of action (a). 

It was opened by Shee^ Serjt, for the plaintiff, that a 
person named Carter had obtained a judgment in the Lam- 



(a) The last plea^ and the re- 
plication thereto, were in the 
following form : 

'^ Lait plea.'] And for a farther 
plea in this behalf, the defendants 
J. G. and S. P. say, that the sup- 
posed trespasses in the declaration 
mentioned were committed after 
the passing of a certain act of 
parliament, made and passed in a 
session of parliament held in the 
9th and lOth years of the reign of 
her present majesty Queen Victo- 
ria, intituled 'An Act for the more 
easy Recovery of Small Debts 
and Demands in England,' and 
were and each of them was done 
in pursuance of the said act of 
parliament, and within the juris- 
diction of the County Court here- 
inafter mentioned, and the said 
defendants J. G. and S. P. say, 
that before and at the time when 
&c. the said defendant J. G. had 
been duly appointed to act as high 
bailiff, and that the said de- 
fendant S. P. had been duly ap- 
pointed to act as a bailiff in the 
execution of the process of the 
County Court of Bloomsbury, in 
the Middlesex metropolitan dis- 
trict, which said Court was esta- 
blished under and by virtue of 
the said act of parliament before 
mentioned, and then was and is 
a County Court for the recovery 
of small debts and demands in 
England ; and that the said de- 
fendant J. G. then became, and 



thenceforth and until and at the 
said time when &c., was high 
bailiff of the said Court, and that 
tlie said defendant S. P. then be- 
came, and thenceforth and until, 
and at the said time when &c., 
was a bailiff of the said Court : 
And the said defendants J. G. 
and S. P. further say, that the 
said supposed trespasses in the 
declaration mentioned were done 
by the said defendants J. G. and 
S. P. in pursuance of their duty 
as such high bailiff and bailiff as 
aforesaid, and that no notice in 
writing of this action, and of the 
cause thereof, was given to the 
said defendants J. G. and S. P., 
or either of them, one calendar 
month before the commencement 
of this action, as required by the 
said statute. And this the said 
defendants J. G. and S. P. are 
ready to verify," &c. 

*' Replicalion to the last plea,'] 
And as to the plea of the said 
defendants J. G. and S. P. by 
them lastly above pleaded, the 
said plaintiff says, that notice in 
writing of the said action, and of 
the causes thereof, was given to 
the said defendants J. G. and 
S. P. one calendar month before 
the commencement of this action 
as required by the said statute 
in the said last plea mentioned. 
And this the said plaintiff prays 
may be inquired of by the coun- 
try," &c. 



Wright. 
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beth County Court against Mr. Thomas Elstob, the father 1851. 
of the plaintiff, and that on an execution being issued into T^^^**^ 
the district of the Bloomsbury County Court, the house of __ v. 
the plaintiff, who was a lodginghouse keeper, had been 
entered and the goods there seized, by reason of which 
the plaintiff sustained special damage to the amount of 
47/., because a gentleman named Pritchard could not take 
lodgings in the house by reason of the goods in it having 
been taken under an execution; the defendant Wright 
being the clerk of the Bloomsbury County Court, the de- 
fendant Galsworthy the high bailiff, and the defendant 
Pegler a bailiff of that court. 

The notice of action was as follows : 

''I Louisa Elstob, of 55, Manchester Street, in the parish of Saint 
Marylebone, in the county of Middlesex, do hereby, according to the 
form of the statute in such case made and provided, give you notice, 
that I shall, by my attorney, Mr. Joseph Choal Sawen Mead, of 
No. 45, Bedford Row, in the county of Middlesex, at or soon after 
the expiration of one calendar month from the time of your being 
served with this notice, cause a writ of summons to be istued out of 
Her Majesty s Court of Common Pletu at Westminster (b), against you, or 
some or one of you, at my suit, and proceed thereupon according to law, 
for that you, or some or one of you, on the 14th day of September, in the 
year of our Lord 1850, with force and arms, broke and entered a certain 
dwellinghouse of and belonging to me the said Louisa Elstob, situate 
and being No. 55, Manchester Street, in the parish of Saint Mary- 
lebone, in the county of Middlesex, and then made a great noise and 
disturbance therein, and stayed and continued therein making such 
noise and disturbance for a long time, to wit, for the space of six 
months then next following, and then forced and broke open, broke 
to pieces and damaged, twenty doors of and belonging to me the said 
Louisa Elstob, and of and belonging to the said dwellinghouse, with 
the appurtenances, and broke to pieces, damaged and spoiled, divers, 
to wit, fifty locks, fifty staples and one hundred hinges of and be- 
longing to the said doors respectively, and with which the same 
were fastened, and of great value, to wit, of the value of 100/., and 
did then and there seiie, and take and cany away divers goods, chattels 

(6) All the three notices served ginal kept by the person who 
on the defendants gave notice of served the notices on the de- 
an action in the Common Pleas, fendants gave notice of an action 
but the supposed duplicate ori- in the Queen's Bench. 

VOL. III. D N. P. 
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1851. and effecti, to wit, one mahogany aideboazd [enumerating the articles] 
of a large yalae, to wit, of the valae of 200/., and did then and there 
convert and dispose thereof to your own use, and which Maid goods, 
chattels and effects toere^ at the time of the said seisure thereof as aforesaid, 
lying and being in and upon my said dweUinghouse and premises situate as 
aforesaid, whereby myself and family were, during all the time before- 
mentioned, not only greatly disturbed and annoyed in the peaceable 
and quiet possession of my said dweUinghouse, and also of the said 
goods, chattels and effects, but I was also, during all that time, hindered 
and presented from letting certain portions of the said messuage or dwelling- 
house, and was also hindered and prevented from carrying on and 
transacting therein any lawful and necessary affairs and business, and 
was thereby greatly exposed and injured in my credit and circum- 
stances to the damage of me the said Louisa Elstob of 500/. 

^' Dated the 8th day of November, in the year of our Lord 1850. 

(Signed) '' Louisa Elstob. 

*' To James Wright, Esq., John Gkdsworthy, Esq., 
and Samuel Pegler, and all others whom it 
doth or may concern.^ 



» 



Humfrey, for the defendant Galsworthy. — The first ob- 
jection to the notice is, that it is a notice of an action in the 
Court of Common Pleas, and not a notice of this action, 
which is in the Queen*s Bench. The notice of action is 
required by the statute 9 & 10 Vict. c. 95, s. 138, by which 
it is enacted^ '^ That all actions and prosecutions to be com- 
menced against any person for anything done in pursuance 
of this act shall be laid and tried in the county where the 
fact was committed, and shall be commenced within three 
calendar months after the fact committed, and not afterwards 
or otherwise^ and notice in writing otsuch action, and of the 
cause thereof, shall be given to the defendant one calendar 
month at least before the commencement of the action.** Of 
this action the defendants have had no notice whatever, 
although they have had notice of another action in the Court 
of Common Pleas, which has not yet been brought, but 
which still may be brought ; Sndly, the notice of action 
here is restricted to the damage done to the house, the fur- 
niture being excluded from the notice; the notice is of an 
action for breaking and entering "a certain dweUinghouse of 
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and belonging to me/' and taking, not " my goods/' but taking 1851. 

goods ^ which said goods, chattels and effects were, at the 

time of the seizure thereof as aforesaid, lying and being in 

and upon my said dwellinghouse and premises situate as 

aforesaid." We could not tender amends for the goods, 

as the plaintiff does not even assert them to be hers, but, 

on the contrary, leads us to infer that they were not hers, 

though at the time in her house, and by her not claiming 

the goods, we are prevented from having the advantage of 

an interpleader; 3rdly, the plaintiff now claims 47/. for 

the loss of Mr. Pritchard as a lodger ; he is not mentioned 

in the notice of action. I submit that a claim for special 

damage ought to be mentioned in the notice of action, 

because it might have a great effect on the amount to be 

tendered as amends. Knowing of no special damage, a 

defendant might tender a small amount of amends and 

think he had done enough, and a jury might afterwards 

give a verdict against him, because he had not tendered 

enough to cover special damage, of which he knew nothing, 

and of which he was not apprized by the notice of action, 

but for which he would have tendered larger amends if he 

had had notice of the special damage. In the case of Love^ 

lace V. Curry {c), it was held, that a notice of action, under 

the statute 34 Geo. 2, c. 44, must state the particular writ 

or process which was intended to be sued out, and the form 

of the action which was intended to be brought. 

Shee, Seijt, for the plaintiff. — The first objection depends 
on the words of the statute 9 & 10 Vict. c. 95, s. 138, which 
requires notice of the action and not of the court in which 
the action is to be brought. I submit that notice that an 
action is to be brought, and for what, is sufficient. 

Lord Campbell, C.J. — Have you given notice of this 
action? 

(c) 7T.R. 631. 
d2 
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Shee, Serjt. — We gave notice of an action; and it depends 
on the extent to be given to the words " such action." 

Elstob 

V. 

Wrioht. Lord Campbell^ C.J. — An action might still be brought 

in the Common Pleas on this notice. 

Shee, Serjt. — The second point is, that the notice does 
not state the goods to be the goods of the plaintiff. 

Lord Campbell^ C.J. — The notice should disclose the 
cause of action^ and it has not been unusual to take the 
notice from the form of the declaration ; but is there any 
authority for a notice stating a part of what is stated in the 
declaration ? 

Shee, Serjt. — The goods are stated to have been in the 
house of the plaintiff*, and in her possession, and even if the 
notice does not extend to the goods, it may be good for 
the trespass to the house. With respect to the third point, 
I submit, that it is wholly unnecessary to state special da- 
mage in the notice of action, which is to be a notice ** of 
such action and of the cause thereof.*' In the case of 
Jones V. Bird {d), Lord Chief Justice Abbott said, that a 
notice of action ^* ought not to be construed with great 
strictness, its object being merely to inform the defendant 
substantially of the ground of complaint, but not of the 
mode or manner in which the injury has been sustained." 
The cause of the action is the breaking and entering the 
house and the taking of the goods ; the special damage is 
a consequence of the cause of action, but is not the cause of 
action itself. 

P^fe, on the same side. — The object of the notice being 
to enable the party to tender amends before action brought, 
the Couft in which the action is afterwards brought must be 

{d) 5 B. & Aid. 837. 
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wholly unimportant. With respect to the goods, the notice 
states them to have been in the possession of the plaintiff, 
and if the declaration had followed the words of the notice 
it would have been good on general demurrer, and, as I 
should submit, on special demurrer also; and the special 
damage is not the cause of action, and is not stated in the 
forms of notice of action of Mr. Tidd and Mr. Chitty. 
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1861. 



Elstob 

V. 

Wright. 



Pearsauy on the same side, referred to the case of Idun- 
day V. Stubbs (e) as showing that the defendants were not 
entitled to any notice of action. 

Lord Campbell, C.J. — I think that the notice of action 
in this case is not sufficient. It is no notice of this action; 
it is notice of an action in Her Majesty *s Court of Common 
Pleas. Sndly. I think it is not sufficient, as it does not dis- 
close a material part of the claim in the declaration^ namely, 
that part of it which relates to the taking of the goods ; the 
notice does not state the goods to be the goods of the 
plainti£^ indeed it seems to studiously avoid stating the 
goods to be hers. The declaration contains a different 
cause of action from that stated in the notice. We must look 
to the purpose for which the notice is intended, that is, that 
a tender of amends may be made, and I therefore think that 
the declaration and the notice should contain the same com- 
plaint I think also that there is much weight in the third 
objection as to the special damage not being stated; it 



(e) 20 Law J. (C. P.) 69. In 
that case it was held, that if a 
messenger in bankruptcy, nnder 
a warrant to seize the goods of 
A., seize the goods of B., acting 
bond fide with intention to carry 
the warrant into execution, he is 
not entitled to the demand of a 
perusal and copy of the warrant 
under s. 107 of the statute 12 k 18 



Vict. c. 106, and that he is liable 
in an action of trespass brought 
against him alone, though no such 
demand had been made or left at 
his usual place of abode, and that 
the words of the section, '^ acting 
in obedience to any warrant,'' are 
not satisfied by bond fides and 
intended obedience. 
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would be very unfair that a large sum should be claimed 
at the trial which is not mentioned in the notice of action. 

W. H. Watson for the defendant Wright — As my client 
has pleaded not guilty '^ by statute/' I claim the advantage 
of those objections for him. 



Lord Campbell, C.J. — ^You are entitled to it under your 
plea of not guilty " by statute." A verdict for Mr. Wright 
will therefore be taken, and I shall direct the jury to find 
for the other defendants on the last plea, and try the case 
on the other issues. 



Shee, Serjt. — We were obliged to join Mr. Wright, the 
clerk of the court, as a defendant, by reason of the statute 
13 & 14 Vict. c. 61, s. 19 (/) (the County Courts Extension 
Act of 1850). 



tf) ®y which it is enacted, 
^' That from and after the pass- 
ing of this act no action shall he 
bronght against any high bailiff 
or bailiff, or against any person 
or persons acting by the order 
and in aid of any high bailiff, for 
anything done in obedience to 
any warrant under the hand of 
the clerk or clerks of the said 
coort and the seal of the said 
court, until demand hath been 
made or left at the office of such 
high bailiff by the party or par- 
ties intending to bring such ac- 
tion, or by his, her, or their at- 
torney or agent in writing, signed 
by the party demanding the same, 
of the perusal and copy of such 
warrant, and the same hath been 
refused or neglected by the space 
of six days after such demand ; 
and in case after such demand 
and compliance therewith, by 
showing the said warrant to and 



permitting a copy to be taken 
thereof by the party demanding 
the same, any action shall be 
brought against such high bai- 
liff, bailiff, or other person or 
persons acting in his aid for any 
such cause as aforesaid, without 
making the clerk or clerks of the 
said court who signed or sealed 
the said warrant defendant or 
defendants, that on producing or 
proving such warrant at the trial 
of such action, the jury shall give 
their verdict for the defendant or 
defendants, notwithstanding any 
defect of jurisdiction or other ir- 
regularity in the said warrant; 
and if such action be brought 
jointly against such clerk or 
clerks, and also against such 
high bailiff or bailiff, or person 
or persons acting in his or their 
aid as aforesaid, then on proof of 
such warrant the jury shall find 
for such high bailiff or bailiff. 
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The case proceeded, and the jury found a verdict for the 1861. 

defendant Wright ; and against the defendants Galsworthy T^'*^'^ 

and Pegler on their 1st and 2nd pleas ; for them on their v. 

3rd, 4th and 5th pleas. woht. 

Shee, Serjt., Ople and Pearson, for the plaintiff. 

W. H. Watson, Hugh Hill and Thompson, for the de- 
fendant Wright 

Humfrey and Lush for the defendants Galsworthy and 
Pegler. 

[Attomies. — T, C. S. Mead and Plumley, Raven,'] 



and for soch person or persons 
so acting as aforesaid, notwith- 
standing snch defect or irregu- 
larity as aforesaid; and if the 
verdict shall be given against the 
said clerk or clerks, that in such 
case the plaintiff or plaintiffs shall 
recover his, her, or their costs 
against him or them, to be taxed 
in such manner by the proper 
officer as to include such costs 



as such plaintiff or plaintiffs are 
liable to pay to such defendant 
or defendants for whom such ver- 
dict shall be found as aforesaid ; 
and if any action shall be brought 
the defendant or defendants shall 
and may plead the general issue, 
and give the special matter in 
evidence at any trial had there- 
upon." 
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Second Sittings in London in Easter Term, 1862. 



BEFORB MR. JUSTICE ERLE. 



AprU 29th. COGGAN t?. WaRWICKER. 

A. proposed to J-^EBT for use and occupation, with counts for goods 

awirahouse,^ sold, and on an account stated. Pleas: Ist, as to all but 

that A. should the gQn, Qf 19/^ 17^ lorf nunquam indebitatus; 2nd, a 

occupy It as a » i ' ' 

peicker. and pay set-off; and 3rd, as to the sum of 19/. lis. lO^d., payment 

B. 76/. a year ^ , . ^ 

aod as much ot that sum mto Lourt. 

more as half 
the proBts came 

to. and a written The only question in the cause was, whether the plaintiff 

agreement was . , 

to be drawn up was entitled to recover for "the use and occupation of a 

between them r • tt • t 'aL /• i_ j i* 

for a term of Warehouse m Huggin Lane, with use of hydraulic press 

five years. ^^^d implements for packing, from November 10th, 1851, to 

possemion pro- January 17th, 1852 (at per annum, 75/.) . . 13/. 8*. 8d" 

visionally, and 
with a view to 

ireement*^ In support of the plaintiff's case, the plaintiff himself 

When the was examined. He said, " I am a packer ; the defendant 

agreement was . , , , s , 

drawn up, A. IS a packer; I entered into a written agreement with the 

h-^A. had*Sj° defendant; it was drawn by Mr. Potter, who had previously 

cupiedthe heeu his attorney; it was an afi^reement for service by him 

warehouse for ^ » o j 

ten weeks. It to me as a packer and clerk, and he was to receive one- 

the jury, that fourth of the profits. He afterwards suggested, that as he 

MsJLMiln"**^ knew the merchants and shippers, which I did not, the 

without any business would be carried better on in his name, and he 

agreement, and .i i . • i- 

provisiooally proposed to Carry on the business m his own name m my 

an intended warehouse in Huggin Lane, and he proposed to pay me 

3^"*h°t A ^^^^ ^^^ profits, or be put upon a rent. He proposed to 

was liable in an give 75/. a year, and if that did not cover half the profits, 

action for use , it* ¥ • i_ ^^ • ^ i i ¥ 

and occupation he would give more, or I might receive a rent weekly. 1 

wn^aWe^sum'for *°'^ ^^^ ^ ^^^ "^^ require it weekly; I told him he might 

the time he go into possession, and we went together to Mr. Potter, 

occupied the '^ t . . . , . 

waiehouaa. and gave him instructions to draw a written agreement. 

The defendant took possession of the warehouse in Huggin 
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Lane on the 10th of November, 1851 ; I afterwards applied 1852. 



COOOAN 



to him to execute the agreement^ and he said he would take 
time to consider. I gave him possession in consideration ^V, 
of his signing the agreement that Mr. Potter was to draw arw«ci«»« 
up. He complained that Mr. Potter had drawn up the 
agreement for a term of seven years, which, he said, was 
too long; I said it might be for five years, and he agreed to 
that, and we went to Mr. Potter to give him instructions so 
to draw it up. Afterwards the defendant said he would not 
sign it, and on the Wednesday or Thursday before the 17th 
of January, 1852, I told him he could no longer remain, as 
he would not complete his engagement. He said he would 
give up possession in a week or ten days. I said I would 
have possession either immediately, or on the following Sa- 
turday." The plaintiff further stated that he went to the 
warehouse at about noon on Saturday, the 17th of January, 
and found everything removed, and a boy left in possession, 
but that he did not turn the boy out, or tell him to go out 
of the warehouse. 

Carrinffton, for the defendant, contended, that the de- 
fendant was in possession as a tenant for a year at least, or 
as a partner with the plaintiff, and that if the defendant was 
a tenant, no rent was due till the end of a year, and that on 
the 17th of January, 1852, the plaintiff had disentitled him- 
self to any rent by having evicted the defendant. 

For the defendant a boy named William Smith was called. 
He stated that he was left in possession of the warehouse 
on the 17th of January, 1852, and that the plaintiff came 
there, and having bolted the back door, and put up the 
shutters, he told the witness to go out, which he did, and 
went to the defendant's house, leaving the plaintiff in pos- 
session of the warehouse. 

Erle, J. — It appears that there was a treaty going on 
between these parties, and an agreement in writing pro- 



COOGIN 
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1863. posedy and that the defendant was let into possession with 
a view to his entering into the agreement. Until the agree- 
V. ment was entered into^ and while he was in possession on 

ARwicKSR. ^^^ g^^j^ ^j. ^^^ intended agreement, he was a tenant at will, 

and was liable to pay the plaintiff a fair compensation for 
the property for the time he occupied it. 

Petersdorff, for the plaintiff, asked that it should be left 
to the jury to say whether the defendant was let into pos- 
session by the plaintiff in this way. 

Erle, J. (to the jury). — Was the defendant let into pos- 
session without any agreement whatsoever, and was he let 
into possession provisionally and with a view to the pro- 
posed agreement? 

The foreman of the jury. — We are of opinion that the 
defendant was let into possession without any agreement, 
and provisionally with a view to an intended agreement. 

Erle, J. — Then you find for the plamtiff. 

Verdict for the plaintiff (a). 



Petersdorff for the plaintiff. 

Carrington and Hawkins for the defendant. 



[Attomies — AMey and Watts and Steinberg.^ 



(a) See the case of Rumball y. tioned by Mr. Seijt. Peake, in the 

Wright, 1 C. & P. 689, and the 8rd edit, of his N. P. C. 264, n., 

cases there referred to. The case from his MS. note of it, is very 

of Hull Y, Fai^Aan, which is men- fully reported 6 Price, 167. 
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1853. 
Sittings at Westminster after Easter Term, 1852. 



BEFORE LORD CAMPBELL, C.J. 



Ai 



Edge v, Hillary, Bart. .. ,^ ^ 

' May lOth, 

.SSUMPSIT for goods sold and delivered, and on an loassumprit 
account stated. Pleas : As to all but 171/. 7s. 6d. non [he dtfeidtit' 
assumpsit; and as to the sum of 171/. Is. Srf., parcel, &c. Su??7i/"I^6rf^ 
that the defendant gave to the plaintiff, and the plaintiff noo assumprit, 
received, on account of the said sum of 171/. 7s. 6c/., a bill sum, that he 
of exchange, dated February the 5th, 1852, drawn, &c. gfft bW"*' 
[describing the bill], which was not due at the time of the «»changc for 

■^ ^ •*' that amount, 

commencement of the present action [concluding with a which was not 
verification (a)]. — Replication, that the plaintiff did not the action was 
receive the bill of exchange on account of the said parcel t^"d**nie<nb^ 
of the plaintiff's demand [concluding to the country.] the replication. 

The particulars of demand annexed to the record were in ticulareofde- 
the following form : T^t^l^' 

" In the Queen's Bench. 171/, 7,, g^. 

Between Thomas Edge Flamiiff, HcJ. that the 

and defendant was 

Sir Augustus William Hillary, enUUed to begin. 

Baronet Defendant, 

" This action is brought to recover the sum of 171/. 7s. 6d, due from 
the defendant to the plaintiff for goods sold and delivered by the plain- 
tiff in the way of his trade as a gas meter manufacturer, &c., to the 
defendant, at his request, also the like amount on an account stated. 

^' Above are the particulars of the plaintiff's demand in this action, ^ 
for the recovery of which he will avail himself of the whole or any 
part of the declaration. 

*' Dated this 17th day of March, in the year of our Lord 1852. 

Yours, &c. J. & C. Rogers, 

Plaintiff's Attomies, 

Manchester Buildings, Westminster." 
" To Mr. H. J. Preston, 

Attorney or agent for the 

above-named defendant." 

(a) The plea was in a form similar to that in Pearson's Prec. of PI. 
2nd edit p. 201. 
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1852. Bramwell for the defendant. — I submit that I am entitled 

to begin ; the burden of proof lies entirely on the defendant. 



£dob 

V. 

Hillary. 



Hoggins for the plaintiff. — The defendant pleads non 
assumpsit as to all but 171/. 7^. 6<f. 

Bramwell. — By the particulars of demand the plaintiff 
has limited his demand to l7lL78.6d., and cannot therefore 
go for more, and to that the defendant has pleaded a plea 
which it is incumbent on him to prove. 

Lord Campbell^ C.J. — Unless Mr. Bramwell makes 
out a defence as to 171/. 7«. 6d., Mr. Hoggins*s client will 
be entitled to a verdict for that sum. Mr. Bramwell is 
entitled to begin. 

Bramwell^ for the defendanti began. 

The real question in the cause was, whether the bill of 
exchange mentioned in the plea had been received by the 
plaintiff's clerk on account of the debt, or had only been 
received conditionally^ and subject to the plaintiff's approval 
of it, as to which the evidence was contradictory. 

Verdict for the defendant. 

Hoggins and J. W. Rogers for the plaintiff. 
Bramwell and Aspland for the defendant. 

[Attomies. — J. 3f C. Hogert and H, J. Preston.] 
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COURT OF COMMON PLEAS. 



Sittings in London after Trinity Term^ 1851. 



BEFORE LORD CHIEF JUSTICE JERVIS. 



Hutchinson r. The Surrey Consumers' Gas Light and 

Coke Association. 

DJuly Wth, 
EBT for work and labour done by the plaintiff as Ajointttock 

1 /• 1 f'f\f\i 1 ■ •! coropaoy i» not 

engineer, and for salary, at oOOi. a year, agreed to be paid. Hable for work 
Pleas: 1st, as to 50t, parcel, &c., payment into Court, as J^^^^ TOmplete 
to residue, never indebted ; 2nd, as to residue, payment. registration, nor 

' ' r ^ under a contract 

The facts of the case were these : one Byron, promoter made on its be- 
of the intended association to be called the Surrey Con- vkional*reg»- 
sumers' Gas Light and Coke Association, engaged the '™**°°* 
plaintiff as engineer, at a salary of 500/. per annum. In 
November, 184<8, the company was provisionally, and in 
May, 1849, completely registered, and during the whole of 
this time the plaintiff remained in the service of the com- 
pany, and continued so to do for some time afterwards. 

Humfrey^ for the defendant, submitted that the only 
point to go to the jury was, whether enough had been paid 
into Court to cover the amount of work done by the plaintiff 
since the company was completely registered. 

ByUs^ Serjt., contended that under sect. 23 of the 8 & 9 
Vict. c. 1 10, the plaintiff was entitled to recover for work 
and labour done by him for the provisionally registered 
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1851. company. There was also an express contract to pay 500/. 
a year. 



HUTCBINSON 

v. 
The SuRRBY 



Consumers' Jervis, C. J. ruled that the plaintiflF was not entitled to 
Gas Light and recover against the company for work and labour done 
Association, before it was completely registered, nor upon the contract 
made before it was provisionally registered. 



Verdict for the defendant. 



ByUsy Serjt., for the plaintiff. 
Humfrey for the defendants. 



[Attomies — PameU and CondelL^ 



Sittings at Westminster after Michaelmas Term^ 1851. 



BEFORR MR. JUSTICE CRESSWELL, 

Who tat for ths Lord Cfuef JuUiee, 



„ on.L ChARLWOOD V. GrEIO. 

Nov, 29fn. ^— _ 

In an action JL HIS was an action brought in the name of an infant by 
mages for an his father and next friend to recover damages for an injury 
fronribe'wte**^ sustained through the bite of a dog belonging to the de- 
of a dog, it is fendant. 

not necessary 

to show that the The declaration stated^ that the defendant wrongfully and 

dog was accus- ••• ii. x*j /•/» • i*i_« 

tomed to ran injuriously kept a certain dog ot a ferocious and mischievous 
tidk "fdtion^tT ^*^^^^> ^^^ prone, used and accustomed to attack, bite and 
soap at and bite injure mankind, he well knowing that the dog was such ; 

evervbodv * but 

it will be suffi- and which said dog, whilst the defendant so kept it, on the 
was accus * ^ ^^^ ^^ January, by reason of the premises, did attack and 

tomed, from 

time to time, to bite people under circumstances which would not provoke a dog of good temper. 

Sembli, that the case of Smith ▼. P$lah is not now law. 



Charlwood 



Grbio. 
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bite the plaintiff on his right arm and other parts of his 1851. 
body, and lacerated, hurt and wounded him, &c., and forced 
him to incur expenses to a large amount in endeavouring to v. 

be cured, &c. The damages were laid at 2001. 

The defendant pleaded, 1st, the general issue; and 2ndly, 
that the plaintiff annoyed and irritated the dog, and thereby 
caused him to bite, &c., which plea was traversed by the 
replication. 

The plaintiff was a child of between five and six years 
of age, and it appeared that the dog in question was a 
Danish carriage dog, which, on the day referred to, accom- 
panied the coachman and footman of the defendant to a 
hair-dresser*s at Clapham, at which place both plaintiff and 
defendant resided. The dog lay outside the shop, and the 
child, according to its own account at the moment, lay down 
beside the dog, and put its arms round the dog's neck, and 
the dog suddenly snapped at the child's arm, and bit it. It 
was proved that the dog had bitten persons on two other 
occasions, but one instance only was shown to have been 
brought to the knowledge of the defendant. It appeared 
also, that the father of the child had an interview with the 
defendant, in which the defendant insisted that it was the 
child's fault and not that of the dog ; and said to the father, 
" I want to impress upon you that dogs are uncertain 
things, and that children should be kept from them:" to 
which the father replied, " That if they were such uncertain 
things he thought they ought to be muzzled." 

Several of the witnesses for the plaintiff, on their cross- 
examination, said they had known the dog for years, and 
had seen him run about Clapham Common, but never saw 
him fly at any person. 

Montagu Chambers, for the defendant, argued that, to 
support the allegation that the dog was of a ferocious 
nature, and accustomed to bite mankind, it must be shown 



Greig. 
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1851. that it was the general disposition of the dog to injure per- 
^y^^""^^^ sons ; and that he could not, from his habit of flying at 

Cbirlwood 

V. people, be let loose with any thing like a regard to public 

safety. He also submitted, that it was most probable that 
the child hurt the dog's toes, and thereby caused him to 
bite. 

Cresswell, J., in summing up (inter alia), said, It is 
proved that the defendant kept a dog, which bit the plain- 
tiff; and the question is, was it a savage dog, and accus- 
tomed to bite mankind ? If you find a dog, from time to 
time, biting people under circumstances which would not 
excite a dog of good temper, you will say whether such a 
dog is a savage dog or not. There is a case in Strange of 
Smith V. Pelah{a)j which decides, that ** if a dog has once 
bit a man, and the owner having notice thereof lets him 
go about, or lie at his door, an action will lie against him 
by a person who is bit, though it happened by such person 
treading on the dog's toes, for it was owing to the defendant 
not hanging the dog on the first notice, and the safety of 
the king's subjects ought not to be endangered." Our cri- 
minal code has been much modified since that time, and that 
would not now be considered as a proper mode of proceed- 
ing. In the present case, the master certainly knew of one 
instance in which the dog had bitten a person before, and 
you will say whether, after that, he ought not to have taken 
more care with respect to it. It is not necessary that the 
dog should run about, and show a disposition to snap at 
and bite everybody : a man of bad temper is not always in 
a bad temper. It seems that the defendant said to the 
father, 'Uhat dogs were uncertain creatures, and children 
should be kept from them;" to which the father replied, 

(a) 2 Strange, 1264. That case and there the Lord Chief Justice 

was tried before Lord Chief Jus- observes that '' the scienter is the 

tice Lee at Guildhall, at the sit- gist of the action." 
tings after H. T. 20 Geo. II., 
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" that if they were such uncertain creatures, they ought to 1851. 
be muzzled :" and I am inclined to airree with him in that ^^^^^^'^^ 

" Charlwood 

answer. You will say, first, whether the dog was a savage «. 

dog ? and, if so, whether the defendant knew it ? 

Verdict for the plaintiff; damages, £25. 

Wilkins, Serjt., and JS. C, Robinson for the plaintiff. 

Montagu Chambers and Payne for the defendant. 



[Attoroies. — Gilham, and Wilde, Rees, Humphrey 8f Wilde,'] 



BEFORE THE LORD CHIEF JUSTICE JERVIS. 



Overton v. Freeman and Another. , 

^r^ Dteember 5tA. 

V_yASE. The declaration alleged that the defendants A contractor is 
negligently and wrongfully caused to be placed divers large Jh°e gets of h'is 
stones on a certain public highway, called Grove Street, Bub-coniractor, 
Commercial Road, and lefl them there during the night- amount to a 
time without any light near them, whereby the plaintiff fell ^" ^cnuisancc. 
over them and broke his leg, &c. Plea: not guilty. 

It appeared in evidence for the plaintiff, that he broke 
his leg by falling over a heap of paving stones ; that the 
defendants were contractors, and had entered into a con- 
tract to pave the district ; that the stones were theirs, and 
brought to the place in their carts, and left in the streets in 
such negligent manner as to have caused the accident ; but 
a witness, Timothy Warren, proved that he had contracted 
with the defendants to pave the street in question; that 
labourers whom he employed had placed and left the stones 

VOL. i\\, e n.p. 



Frsemin. 
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1851. where they caused the accident, by his orders, under the 
^"^^^^^ direction of the district surveyor ; that there was no written 
V. agreement, but a mere verbal contract to do the work at so 

much per hundred feet. 

Channell, Serjt., submitted that upon this state of the 
evidence the plaintiff must be nonsuited. There was no 
privity between the parties actually committing the wrong 
complained of, viz. the labourers of the sub-contractor and 
the defendants. Hence the latter were not the proper 
parties to bring the action against. Warren might be liable 
for the acts done, but it did not follow that the liability of 
the defendants ensued upon that of Warren. The evidence 
was, that the former contracted to have the stones laid 
down as pavement, and not that they should be laid down 
in the manner that caused the injury. 

Stammers, for the plaintiff, contended that although 
Warren was liable, yet the defendants were so likewise. 
This was a public nuisance, as well as a private injury, and 
in that case all parties were equally liable. JSush v. Ste- 
venson (a) ; Matthews v. West Waterworks Company (J). 
These cases were precisely in point. 

Jervis, C. J., was of opinion that the plaintiff must be 
nonsuited. The real point was, whether the acts done 
were the acts of a servant of the defendants. In the case 
of Knight v Fox (c), the cases cited were referred to, and 
it was likewise urged that the acts done amounted to a 
public nuisance, but it was nevertheless expressly decided 
that the defendant was not liable. The circumstances were 
precisely analogous to those of the present case. 

Nonsuit, 
(a) 1 C. & P. 404. (6) 8 Camp. 403. (c) 6 Excb. 921. 
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Siammets tbt the plaintiff. ig51. 

ChamuU, Serjt, for the defendants. OviRToif 

V, 

[Attornieg- VaUanct aod Patmer,-] Freiican. 



In Hilary Term Stammers moved for a rule nisi to set 
aside the nonsuit, but took nothing by his motion. 



Sittings in London after Michaelmas Term, 1851. 



BEFORE THE LORD CHIEF JUSTICE JERVIS. 



McDonnell r. Evans. 

A D$c§mber 20th. 

Assumpsit on a Wll of exchange. The defence a witnen 
relied upon was the forgery of the acceptance by one Peter g^^^^gj^o ihe 
Scott In the course of the cause, Scott was put into the contents of a 

' letter (not pro- 

witness box to prove that the acceptance was in the hand- duced), even 
writing of the defendant. On cross-examination, ^ramtcell, p^^Jj^ of te*i- 
for the defendant, put a letter into the witness's hand and *°K ***' veracity 

' *^ or memory. 

asked the following question, " Did you not write that 
letter in answer to a letter charging you with forgery V 

Byles^ Seijt., for the plaintiff, objected to the question ; 
the letter referred to ought to be produced. 

Bramwell contended that the question might be put with- 
out producing the letter, because the object of it was to test 
the credibility of the witness, and not to establish any fact 
in the cause. The distinction was reasonable, for a party 
might be supposed to come prepared to prove or answer 
the material parts of a case, but it was impossible for him 
to be ready to meet any witness who might be produced 
against him. It was a common course to ask a witness on 
cross-examination, in order to test his credit, if he has made 

e2 



M'DONNILL 

o. 
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1861. such and such statements to a third party, and if he denies 
that he has, to call such party to contradict him, provided 
at least the matter is relevant to the issue. Now this is a 
species of evidence inadmissible in examining as to facts, 
and is of the nature of hearsay evidence. Without some 
such relaxations of the strict rule, it would be impracticable 
effectually to test the credit or memory of witnesses. 

Byles, Serjt., contrd, cited the Queen's case {a). The 
rule as to the admission of secondary evidence was well 
established and strict. There could be no difference in 
principle on its application to evidence in the cause, and to 
examinations for the purpose of discrediting a witness, 
otherwise the whole contents of a letter might be gone into 
and proved by way of trying the recollection of a witness. 

Jervis, C. J., held that the question was inadmissible, 
unless the letter referred to were produced, or its absence 
duly accounted for. The rule of law was, that the best 
evidence must be produced, and the answer to the question 
would be giving secondary evidence of the contents of the 
letter. As to allowing the question to be put with a view 
merely of testing the veracity of the witness, the Queetis 
case decided that such a course could not be pursued. 

Verdict for the plaintiff! 

Byles^ Serjt., and Cleasby for the plaintiff! 
Bramwell and M^Namara for the defendant. 

[Attoniies — Landor and Braddon,'} 



In Hilary Term, Bramwell obtained a rule for a new 
trial, which, after argument, was discharged. 

(a) 2 Br. k B. 286. 
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Siitinff$ at Westminster in Hilary Term, 1852. 



BEFORE MR. JUSTICE TALFOURD. 



Wadsworth r. Collins. 

A January 22nd. 

SSUMPSIT for work and labour, and for goods sup- Iq an action by 

plied as an apothecary. Plea : as to part, money paid into ^"piJJJ^M^to' 
Court ; as to residue, non assumpsit. part,mooeypaid 

iDto Court ; as 
to residue, non 

At the close of the plaintiflTs case, Byles, Serjt., for the JJJ^heid^o put 
defendant, objected that there was no evidence of the plain- j!*® plaiotiff'a 

, , licence in issue. 

tiflF being a licentiate of the Apothecaries* Company, pur- Sem6/i, an 
suant to the Apothecaries Act, 6 Geo. 4, c. 133. licence is suffi- 

cient even where 
the party prac- 

E. JameSy for the plaintiff, submitted that under the tises within 

ten miles of 

pleadings such evidence was not necessary. The form of London, 
plea in this case was not tantamount to the general issue, 
which alone would put the fact of the licence being given 
in issue. 



Talfourd, J. held that proof of the plaintiff's licence 
must be given. 

The licence accordingly was put in and read. It was an 
extra-urban licence, certifying that the plaintiff was qualified 
to practise everywhere, except in the city of London, and 
ten miles around. It was in evidence that the plaintiffs 
services, from which the action arose, had been rendered 
in Westminster. 

Byles, Seijt., hereupon submitted that the evidence was 
insufficient. The plaintiff had not produced such a licence 
as the act required as evidence of competency ; at least not 
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WlDSWORTH 
V, 

Collins. 
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one which the Court would receive, when the cause of 
action arose within ten miles of the city of London. 

£. James contrd. — All the act required was evidence of 
competent skill. Now if the plaintiff was competent out 
of London/ he must be so likewi^ within it. The distinc- 
tion between urban and extra-urban licences was simply a 
financial one, a higher fee being paid to the Apothecaries' 
Company for the one than for the other, and was not in the 
least relevant to this case. 



Talfourd, J., expressed a strong opinion that the ob- 
jection was untenable, but ultimately reserved the pomt, 
and upon that understanding the case proceeded. 

Verdict for the plaintiff(a). 

JE. James and Remmett for the plaintiff. 

JByles, Serjt and M, Lloyd for the defendant 



[Attomies — Apps and Sydney. "} 



(a) No motion was made. 



January Q9th, 

A ship's log, 
written by the 
mate) who is 
ahroed, may be 
used to refresh 
the memory of 
the captain, who 
read it abont t 
week after it 
was wiitttn. 



Andbrson and Others v. Whallet. 

wASE fo;r the negligent navigation of a vessel, whereby 
the vessel was injured. In the course of the cause the 
captain of the defendant's vessel was put into the witness 
box* He deposed that the ship's log, which he produced, 
was written by the mate, and that the mate was and had 
been for some time serving abroad on the coast of Portugal ; 



ByUSf Serjty and Unthank for the plaintiffs. 



Crowder and Duncan for the defendant. 



Andrrson 

V, 
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that he had himself read the log about a week after it was 1952. 

written ; that the matters to which it referred were then 

fresh in his mind, and he at that time thought the narrative 

it contained to be correct. Whallby. 

It was then proposed that the witness should refresh his 
memory by looking at the log-book. 

ByleSj Serjt, for the plaintiffs, objected. The witness 
had not himself written the log-book, and therefore could 
not be allowed to refresh his memory by it. The absence 
ef the mate was not an excuse. 

Crowder contr^. 

The learned Judge overruled the objection. 

Verdict for the plaintiffs, damages 501, 



[Attomies — Wontner and Longley 4* Co.l 
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1862. 

SittinffS at Westminster after Hilary Term, 1852. 



BEFORE THE LORD CHIEF JUSTICE JERVIS. 



charge* 



Camfield V. Bird. 

F§bruary 4th, g^ 

In an action for wASE for slander. The declaration alleged that the de- 
aUnderoQB fendant had said of and concerning the plaintiff, '' That 's 
Jfcn'in?vi^ the man, Camfield I mean, he's a thief." Pleas: not 
dence to show guilty, and a justification. 

the anuDus of 
the defendant. 

will not amend I" ^^^ course of the cause, Horrif for the plaintiff, asked 
the declaration, ^ witness as to some slanderous words spoken by the de- 

if It ifl of opinion ^ * ^ "^ 

that by the fendant of the plaintiff, to show the animus in which he had 
proved the de- used the words complained of in the declaration. 

fendant did not 
mean to imply a 

•^■n^ro«« Petersdorff, for the defendant, objected. Other slander- 

ous words could not be given in evidence, unless there was 
some ambiguity in the words complained of, or as to the 
spirit in which they were used. In this case there was 
nothing of the kind. 

Horn, control, submitted, that evidence to show the 
animus in which slanderous words were used was always 
admissible, whether there was ambiguity in the words 
themselves or not. He cited a case, Cafflin v. Cooper(a), 
tried by Mr. Justice Coleridge at the Lewes Summer 
assizes, 1845, where it was held that evidence might be 
given of words spoken five years before, to show the ani- 
mus; similar words being used from time to time, down to 
the periods of using the words complained of. 

(a) Not reported. 
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67 



The Lord Chief Justice thought the evidence admis- 
sible for the purpose proposed (a). 

The facts of the case were these: Fifteen years before 
the action was brought, the plaintiff was employed as a 
journeyman by the defendant, who is a plumber; he charged 
the plaintiff with robbing him of some solder, and dis- 
missed him from his employ. Subsequently and recently 
he said to a plumber, named Slane, " You have got a man 
named Camfield in your service ; I had him in my employ. 
I was looking about and found some solder hidden. I told 
him he was a thief, and discharged him." Slane mistook 
the name for that of one Caulfield, also in his service, and 
told him what had been said. Caulfield immediately went 
to the defendant, and asked him why he had charged him 
with robbing him. Defendant answered, " it is not you, it 
is Camfield I meant.*' 

At the close of the case Petersdorff submitted that the 
plaintiff must be nonsuited. He had failed to prove the 
words alleged in the declaration. 

Horn applied to the Court to amend the declaration, by 
substituting the words proved for those declared on. 

Jervis, C. J. — I would amend, if the difficulty was one 
merely technical, but the words proved were not actionable. 



1852. 




{a) But see the cases of Lovell 
V. 5/iiar^, 2 Starkie, 93 ; Pearce 
y. Ormsb^, 1 M. & Rob. 455; 
Symmons y. Blake, ibid. 477, and 
also the case of Pearson v. Le 
Maiire, 6 Scott, N. R. 607, in 
which all the previous authorities 
were considered. In that case 
Tindalf C. J., in delivering the 
judgment of the Court, said, '* And 
this appears to us to be the cor- 
rect rule, viz. that either party 
may, widi a view to the damages. 



giye evidence to prove or disprove 
the existence of a malicious motive 
in the mind of the publisher of de- 
famatory matter, but that if the 
evidence giv6n for that purpose 
establishes another cause of ac- 
tion, the jury should be cautioned 
against giving any damages in 
respect of it; and if such evi- 
dence is offered merely for the 
purpose of obtaining damages for 
such subsequent injury, it would 
be properly rejected.^ 



f> 



Bird.. 
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1862. Horn contended, that if the words used by the defendant 

^■^^^^ on both occasions were coupled together, they would be 
V. actionable. In answer to the question, why did you charge 

roe with robbing you> the defendant answered, ''It was 
Camfield I meant;" that, taken in conjunction with what 
he had said before, was a charge of felony. 

Jervis, C. J. — He only meant that Camfield was the 
man he alluded to on the former occasion. 

Horn submitted that the question, what the defendant 
meant, was a question for the jury. The impression ne- 
cessarily made on Camfield^s mind was, that a charge of 
fdony was made. That was enough. An additional 
ground for the Court to amend was, that if it were improper 
80 to do, the Court above could amend the error, while in 
the opposite case, the plaintiff would be without a remedy. 

Jervis, C. J. — What the defepdant said was strictly 
true, and merely historical. He had found the solder, he 
had told the plaintiff he was a thief, he had discharged him. 
In my opinion the subsequent remark merely meant that 
Camfield was the individual he had alluded to. Under 
these circumstances I do not think I ought to amend. 



Nonsuit. 



Horn for plaintiff. 
Petersdarff for defendant. 



[Attomies— Coo/)er and G. B. Bickndl.'] 
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First Sittings at Westminster in Easter Term, 1860. 



BEFORE BARON ALDERSON. 



WiLLETS r. Green and Another. . .,,. . 

xxSSUMPSIT. The first count of the declaration stated. If an employer 
that the plaintiff had been engaged by the defendants as a servantf and^at 
traveller, and that the defendants wrongfully dismissed him. d^ha**^^[!5l^ 
The first plea stated in substance, that a person named cause of dis- 
Blackwell was indebted to the defendants in the sum of exists, the em- 
10/. &. 9d., and that the plaintiff received from Mr. Black- teh.^;^J^ 
well a sum of 5L 10s. 4rf., and set off a debt of his own of ^^ "enrant, al- 

' though at the 

42. 16^ 5d,, and fraudulently and wilfully represented to time of the dis- 
the defendants that he had received 5/. lOs. 4d. on account pioyer did not" 
of their debt, omitting to state that 4/. I6s. 5d., the residue ll^^f *^** 
of the debt due from Mr. Blackwell to the defendants, had l(* traveller 

receive part of a 

been set off against the plaintiff's own debts, and therefore bill due to his 
the defendants discharged the plaintiff. Replication, de cuE.^ndMtoff 
injuria. *''*'T^"fu. 

'' agamst a debt 

due from himself 

It was proved that, on the 4th of September, 1849, and afterwards 
Mr. Blackwell paid the plaintiff 5/. lOs. 4rf., and that they ^''f^,'^^ J^ 
then set off a debt due from the plaintiff to Mr. Blackwell account of the 
of 4/. I6s.5d, The plaintiff was discharged by the de- to mention the 
fendants on the 4th of January, 1850, but they did not JhatlhisTouW 
know of this transaction with Mr. Blackwell till after the ^^^ ** ■ P^ 

ground of dis- 

discharge of the plaintiff. charge unless 

It further appeared that the plaintiff said to Mr. Black- ** frauduientiv 

well that if the defendants wrote to him for the difference, "** '^^""^^ ' 
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1850. 4/* 168. 5d.f he (the plaintiif ) would send Mr. Black well 
the money. 



WiLLBTS 

V. 

Green* 



Alderson, B. (in summing up). — If an employer dis- 
charge his servant^ and at the time of the discharge a good 
cause of discharge in fact exists, the employer is justified 
in discharging the servant, although at the time of the dis- 
charge the employer did not know of the existence of that 
cause. This point has been much discussed in the House 
of Lords and elsewhere, but what I have stated is the 
result. The gist of the fourth plea, as it appears to me, is, 
that the defendant fraudulently and wilfully stated that 
he had received 5/. 10^. 4(/. on account of a debt due to 
his employer, and did not state that the rest of their debt 
bad been set off against a debt of his own. You will say 
whether you think he did it fraudulently and wilfully; 
that is a question I leave to you, for a person may do a 
thing, and yet not do it fraudulently and wilfully. It 
is clear that what was done was not to have the effect 
of putting an end to the claim of the defendants on Mr. 
Blackwell ; for, besides that there was no right to set off a 
debt due from Mr. Blackwell to the defendants against 
a debt due from the plaintiff to Mr. Blackwell, the plaintiff 
says, that if the defendants apply to Mr. Blackwell for the 
difference^ he will send Mr. Blackwell the money, which 
shows that, as between Mr. Blackwell and the defendants, 
the account was not settled. 

Verdict for the plaintiff; damages, 54/. 10«. (a). 

Cockburn and Lush for the plaintiff. 

Montagu Chambers and Huddleston for the defendants. 

[Attomies — Carmew and Parker."] 

(a) The antborities on this sub- C. Manley Smith's recent work on 
ject will be found collected in Mr. the Law of Master and Servant. 
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Sittings in London in Easter Term, 1850. 



BEFORE BARON ALDERSON. 



A: 



Ingate and Another v. Christie. 

April ZOth. 

SSUMPSIT. . The declaration stated, that the de- Ifapenon 
fendant agreed to carry 100 cases of figs from a wharf to out to carry 
a ship, and that by the negligence of the defendants ser- J^^g ^ ^ulri?^' 
vants the figs were lost. Plea : non assumpsit. oess. and he 

thus carries from 
the wharves to 

It was pro'ved that, on the 14th of February, 1850, the boVrSlsa"' 
defendant was employed by the plaintiffs, who are mer- commoncarrier. 
chants, to take 100 cases of figs in his lighter from Mills' whether he car- 
Wharf, in Thames Street, to the " Magnet" steamer, which cular peraons 
lay in the River Thames, and that as the figs were on SS'Jjhe'J^ 
board the lighter, which was proceeding with them to the for everyone. 

, X o If he holds him- 

" Magnet," the lighter was run down by the " Menai" self out to do it 
steamer and the figs all lost. It was proved that the de- who asS^hlni, 
fendant had a countinc-house with his name and the word **® ". * <^?""?oj 

^ ^ earner; but if he 

" lighterman" on the doorposts of it, and that he earned carries for par- 
goods in his lighters from the wharves to the ships for any- only, that is 
body who employed him, and that the defendant was a ^ntnict. '^^^^ 
lighterman and not a wharfinger. 

Alderson, B. — Everybody who undertakes to carry for 
anyone who asks him, is a common carrier. The criterion 
is, whether he carries for particular persons only, or whe- 
ther he carries for everyone. If a man holds himself out 
to do it for everyone who asks him, he is a common carrier; 
but if he does not do it for everyone, but carries for you 
and me only, that is matter of special contract Here we 
have a person with a countinghouse, " lighterman" painted 
at his door, and he offers to carry for everyone. 
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Inoati 

V, 

Christie. 



Wise for the defendant. — Does your Lordship think 
that the defendant is a common carrier? In the case of 
Rich V. Kneeland{a), the defendant was a common barge- 
man, used to carry for hire from London to Milton, and the 
Court held that the action lies not against a common barge- 
man without special promise; and in the case of Brind 
V. Dale{]b)y Lord Abinger, C.B., intimated that in his opi- 
nion a town carman was not a common carrier, although 
he took chance jobs from anyone, much as a lighterman 
does ; and so in the case of Ross v. Hill (c), the Court of 
Common Pleas considered that a cab owner was not a com- 
mon carrier; and from the case of Coggs v. Bernard (d), 
and the older authorities, it appears that a common carrier 
is one who carries goods from one town to another. 



Montagu Chambers for the plaintiffs. — Mr. Justice Story, 
in his work on Bailments (e), says, *' To bring a person 
within the description of a common carrier, he must exercise 
it as a public employment; he must undertake to Carry 
goods for persons generally, and he must hold himself out 
as ready to engage in the transportation of goods for hire 
as a business, not as a casual occupation pro h&c vice. A 
common carrier has therefore been defined to be one who 
undertakes for hire or reward to transport the goods of such 
as chose to employ him from place to place (/)." 



(a) Cro. Jac. 830. 

(6) 8 C. & P. 207. 

(f) 16 Law J. (C. P.) 182. 

id) 2 Ld. Haym. 909. 

(f) Ch. 6, 8. 496. 

(/) Mr. Justice Story, m 
enumerating tbe persons who are 
common carriers in the next sec- 
tion, says, ^^So are lightermen, 
hoymen, bargemen, ferrymen, 
canal boatmen, and others em- 
ployed in like manner;'' and in 
a note to the same section, this 
learned judge says, '' In Brind 



V. Dalr, 8 C. & P. 207, and 2 
M. & Hob. 80, Lord Abinger 
seems to have held, that a town 
carman, whose carts ply for hire 
near the wharves, and who also 
lets the same out by tbe hoar or 
day or job, is not a common car- 
rier. It is very difficult to dis- 
tinguish between the case of a 
carman, and that of a hoyman or 
lighterman or bargeman plying 
between different parts of the 
same town, or taking jobs by 
the hour or the day; and yet 
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Alderson^ B. — Mr. Justice Story is a great authority, 
and if we would but adhere to principle, the law would be, 
what it ought to be, a science. There may be cases on all 
sides, but I will adhere to principle if I can. If a person 
holds himself out to carry goods for everyone as a business, 
and he thus carries from the wharves to the ships in harbour, 
he is a common carrier,, and if the defendant is a common 
carrier he is liable here. There must be a verdict for the 
plaintiff. 



1800. 




Verdict for the plaintiff; damages, 143/. 8^. 9d, 
Montagu Chambers and Benson for the plaintiff. 



Wise for the defendant. 



[Attomies — Dimmock 4* Burbey and T. Young,'] 



it does not seem to have been 
doubted that such hoymen, light- 
ermen and bargemen are common 
carriers. What substantial distinc- 
tion is there in the case of parties 
who ply for hire in the carriage 
of goods for all persons indif- 
ferently, whether the goods are 
carried from one town to ano- 
ther, or from one place to another 
within the same town ? Is there 
any substantial difference whe- 
ther the parties have fixed termini 
of their business or not ; if they 
hold themselves out as ready and 
willing to carry goods for any 
persons whatsoever, to or from 
any places in the same town or 
in different towns? Is a ship 
engaging in general freighting 
business, or let out generally for 



hire for any voyage which the 
freighter may require, less a com- 
mon carrier than a regular packet 
ship which plies between different 
ports ? '' In support of his views 
on the subject the learned judge 
cites the following authorities: 
Rkh y. Kneeland, Cro. Jac. 830 ; 
1 Roll. Abr. Action sur le Case 
(C), pi. 1 to 4 ; Warden v. Mou- 
riUyan, 2 Esp. N. P. C. 693 ; 1 
Bell, Com. 467, 468, 5th edit. ; 
Whalley v. Wrny, 3 Esp. N. P. C. 
74 ; Harrington v. Lyles, 2 Nott 
& M*Cord, 88 ; Cohen v. Hume, 1 
M^Cord, R. 444 ; Pardoev, Drew, 
26 Wend. R. 459 ; Partomv. Har- 
dy, 14 Wend. R 215 ; De Moit v. 
Luraway^ id . 225 ; Muddle v. Stride^ 
9 Carr. & Payne, 380 ; Gorden v. 
Hutchinson, 1 Watts k Serg. 285. 
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1850. 
^-^^^^^^^ Bristow V, De Secqueville. 

April 30lh. a 

An unstamped xjlSSUMPSIT. The first count of the declaration stated 
dateT at°Co- * ^^^^ ^'^^ plaintiff had paid to the defendant £200 on shares 
^°*be*^" **bi*^ '" ^ proposed company, called the Duisburg Iron Works, 
in evidence for working mines in Westphalia, which the defendant had 
faet\bat8ocha agreed to pay back if the company was not finally con- 
B^lwj^rec^l^ stituted in six months. Pleas, ^r^^, non assumpsit; second, 
able in evidence that the plaintiff had not paid any money on the shares ; 

at Cologne uo- 

til it had been third, that the company was finally constituted within six 
pajrment 0° a months ; fourth, that the defendant had no notice of the 
penalty, would matter in the declaration mentioned : and, fifth, that the 

make no dif- »»././» 

ferenee as to its contract had been rescinded. 

admissibility 
here, as our 

take'notice'^of ^^^ contract was proved; and to prove that a sum of 

foreign revenue £^o, part of the sum of £200, had been paid by the plaintiff 

laws. 

The evidence of to the defendant, the following unstamped receipt was 

a German juris- a* j • •« 

consult, who offered m evidence. 

has studied 
German law in 

the Uniyersiiy "£40. Cologne, the 18th May, 1849. 

Saiony, isnot Received of T. H. Bristow, Esq., the sum of forty 

proYe'theUw pou^ds Sterling in a letter of credit from the London and 

of Cologne, if Westminster Bank on T. D. Herstad, banker, of this town, 

he has never i t . -i i 

practised or who has paid me the amount thereof, which, combined with 

done business . j • i • j a. ^ i • ^ 

at Cologne, and ^^^ pounds previously paid to me, as per stamped receipt, 
has derived all makes a total of £50 sterling, it being the amount of the 

his knowledge ° ° 

of the laws second instalment of the sum stipulated in our respective 

there from 

books. agreements. 

L°lT.'fo«iga (Signed) V. de Secqueville." 

Cour de Com- 
merce, some 

witness should Scotland, for the defendant, objected that this receipt was 

be called who 

has known the "^^ receivable in evidence, as it was unstamped. 

seal used on 
other occasions; 

and a witness Alderson, B. — I doubt whether it is a receipt ; but if it 

who has never . . • ■• . , . V^ , 

known it used. IS, it would not require a stamp, being written at Cologne. 

but who speaks 

to its being the seal of that Court from an inscription around it so stating, is no tsuflScient. 
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Scotland. — By the law of Cologne it would require a 
stamp. 

Alderson, B. — If that be so, you must prove tliat before secqueville. 
it is given in evidence, (a) 

To prove the laws of Cologne, Dr. Adolphus Bach was 
called for the defendant. He said, '' I am a German juris- 
consult ; I have studied the German law at the University 
of Leipsic in Saxony ; I have not transacted business at 
Cologne ; I have no knowledge of the laws of Cologne but 
from books. The French Code is in operation at Cologne; 
I am acquainted with the laws of the French Code. I never 
saw a document stamped in Cologne. 



Alderson, B. — How can this gentleman give evidence 
of the laws of Cologne any more than he might of the laws 
of China. This sort of evidence is quite insufficient, unless 
you had a witness who had had some practice at Cologne. 

Scotland,— In the case of Vanderdoncht v. Thelluson, a 
hotel keeper^ who had been a stockbroker at Brussels, was 
allowed to prove the law of Belgium as to bills of ex- 
change (6), and this gentleman has proved that the Code 
Napoleon is in force at Cologne. 



(a) In the case of Barilelt v. 
Smith, 11 M. & W. 483, where 
the admissibility of a bill of ex- 
change, purporting to be a foreign 
bill, and stamped accordingly, 
was objected to on the ground 
that though it purported to be 
drawn abroad, it was, in fact, an 
inland bill drawn in London, and 
evidence was offered to prove the 
fact, it was held that the judge 
ought to receive the evidence in 
that stage of the cause, and decide 
upon the admissibility of the in- 

VOL. III. F 



strument, and not receive the evi- 
dence afterwards as part of the 
defendant's case, and submit it to 
the jury. 

(b) In the case of the Stissex 
Peerage, 11 CI. & Fin. 86, 134, 
the proper proof of foreign laws 
was much considered, and in that 
case it was held by the House of 
Lords that a witness to prove fo- 
reign law must be a person pe- 
ritus, and Dr. (afterwards Car- 
dinal) Wiseman, who was then a 
Roman Catholic bishop, holding 

N. P. 
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Dr. Bach.— I know that the laws in force at Cologne 
require receipts to be stamped, and a receipt cannot be 



Bristow 

'• in this country the office of coad- 

SicQUE^LLi. J^*^r ^ » ^^^ apostolic, and as 
such authorized to decide on cases 
arising out of marriages affected 
by the law of Rome, was therefore 
held, by virtue of his office, to be 
a witness admissible to prove the 
law of Rome as to marriages, &c. ; 
in the same case it was held that 
a professional or official witness 
giving evidence as to foreign law 
may refer to foreign law books to 
refresh his memory or confirm his 
opinion, but the law itself must 
be taken from his evidence. 

In the case of Cocks v. Purday, 
ante, vol. ii. p. 269, Mr. Justice 
Erie said, " The proper course to 
ascertain the law of a foreign 
country is to call a witness expert 
in it, and ask him, on his respon- 
sibility, what the law is, and not 
to read any fragments of a code, 
which would only mislead.'^ 

In the case of jReg» v. Dent, 
ante, vol. i. p. 97, it had been held 
by Mr. Justice Wightman that on 
an indictment for bigamy it was 
not essential that a witness called 
to prove the Scotch law as to mar- 
riage should be at all connected 
with the legal profession, and the 
evidence of a gentleman who 
stated that he was bom and edu- 
cated in Scotland, and lived there 
till he was twenty years old, and 
that he was acquainted with the 
law of Scotland on this subject, 
was held to be sufficient for this 
purpose ; but in the case of the 
Sussex peerage, Lord Lyndhurst, 
C, said, that it was the universal 
opinion both of the judges and the 
Lords that the case of Beg, v. 



Dent "is not law." However, 
in the case of Vanderdanckt v. 
TheUuson, 8 Com. Bench Rep. 
812; 19 L. J. (N. S.) C. P. 12, 
Baron Parke held that a witness 
named De Keyser, a native of 
Belgium, who was a hotel keeper 
in Blackfriars Road, but who had 
been a merchant and stockbroker 
at Brussels, who stated that he 
was acquainted with the law of 
Belgium with regard to promis- 
sory notes and bills of exchange, 
was a competent witness to prove 
that by the laws of Belgium it is 
unnecessary to present a promis- 
sory note at the place where it is 
stated to be payable in the body 
of the note. And the Court of 
Common Pleas concurred with 
the ruling of the learned baron, 
and Mr. Justice JIfauZe said, " We 
must take it to be the law of 
England that in order to prove 
the law of a foreign country there 
must be some special ground for 
believing that the person who is 
offered is more than ordinarily 
capable of speaking upon the sub- 
ject. In the case of Reg,y, Dent, 
a witness was called who stated 
that he was acquainted with the 
law of Scotland, but it did not 
appear that he was, or ever had 
been, connected with the law, or 
in any situation which made it 
necessary that he should have 
made himself acquainted with the 
Scotch law. The members of the 
Committee of Privileges in the 
House of Lords, in the Sussex 
Peerage case, thought that the 
ruling of my brother Wightman 
in that case was erroneous. We 
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received in evidence in a court of justice without a stamp ; 
but an unstamped receipt may be stamped afterwards on 
payment of a penalty, and then it is receivable in evidence. 
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bow to that decision. The ques- 
tion then is, whether the witness 
who gave evidence of the Belgian 
law in this case falls within the 
principle of exclusion which is 
implied in the opinions of the 
Lords and the judges in the Susttex 
Peerage case. Unless he does, 
he was clearly admissible, for it 
is on that ground only that he is 
said to be inadmissible. The 
ground of exclusion relied on is 
as in Reg, ▼. Denty that there is 
a total absence of any peculiar 
means of information in the wit- 
ness on the subject on which he is 
called on to speak. It appeared 
that he is now carrying on the 
business of a hotel keeper, but 
that he had formerly been a mer- 
chant and stockbroker at Brussels. 
Whatever the line of business 
he now follows, if he was an ex- 
pert before, he can hardly be said 
to be less so now. The question 
is, whether he is a person having 
special and peculiar means of 
knowledge of the law of Belgium 
with regard to bills of exchange 
and promissory notes, one whose 
business it was to attend to and 
make himself acquainted with the 
subject. I think that inasmuch 
as he had been carrying on a 
business which made it his interest 
to take cognizance of the foreign 
law, he does fall within the de- 
scription of an expert. Applying 
one's common sense to the matter, 
why should not persons who may 
be reasonably supposed to be ac- 
quainted with the subject, though 
they have not filled any official 



appointment, such as judge, or 
advocate, or solicitor, be deemed 
competent to speak upon it ? Per- 
sons who have practised as phy- 
sicians are frequently examined, 
and no inquiry is ever made as to 
whether or not they have a regular 
diploma. All persons, I think, 
who practise a business or pro- 
fession which requires them to 
possess a certain knowledge of the 
matter in hand are experts so far 
as expertness is required." And 
Mr. Justice CresweU said, '' It is 
clear from the learned Baron's 
notes that he had considered the 
Sussex Peerage case, and that it 
occurred to his mind that nothing 
that passed there showed that 
this witness was inadmissible. He 
thought, and I entirely agree with 
him, that the circumstance of Mr. 
De Keyser having, as a merchant 
and stockbroker, been conversant 
with the Belgian law with regard 
to bills, essentially distinguished 
the present case from that observed 
on in the House of Lords.'' And 
Mr. Justice Vaughan Williams 
said, ^* It must be taken upon the 
evidence of this witness that it 
was part of his business as a mer- 
chant and broker in Belgium to 
acquire a correct notion of the 
law of that country regarding 
bills of exchange. He was, there- 
fore, an admissible witness, though 
it might turn out that his evidence, 
like that of many experts and 
scientific persons, was very little 
worth." And Mr. Justice Tal- 
fowrd said, " Foreign law is a 
matter of fact ; any person who 

f2 
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1860. Alderson, B. — That is the same as the law of England 

as to agreements. Upon this evidence, I do not think it right 
c to reject this receipt. We do not take notice of foreign 

SicQUBviLLE revenue laws in this respect. If the receipt had no validity 
without a stamp, that would make it a nullity. But the 
witness states that it is a valid document without a stamp, 
but not receivable in evidence in a court of justice until it 
is stamped. Therefore, even assuming this foreign law is 
sufficiently proved, I think that this receipt is receivable in 
evidence. 



The receipt was given in evidence, and other receipts, 
which, together, showed the payment of £200 to the de- 
fendant. 

To show that the company had not been finally con- 
stituted, it was proved by Mr. James, their solicitor, that no 
directors had been appointed; that directors were to be 
appointed when 1000 shares were subscribed for ; that no 
shares had been subscribed for; and that he had never 
been paid for preparing the deed by which the company was 
to be constituted. 

It was opened by Scotland for the defendant, that the 
company was not an English company, but had been finally 
constituted in Germany ; and to show this, he proposed to 
put in a copy of a document deposited in the Prussian Cour 
de Commerce of Cologne, which recited a deed by which 
the company was formed in Prussia under the 4<3rd art 
of the Code de Commerce, tit. 3, s. I. 



can satisfy the Court that he has 
had the means of knowing it, is 
an admissible witness to prove it. 
One who has been long in the 
habit of attending as a special 
juryman in the city of London 
would, no doubt, be well qualified 



to speak as to the law of England 
on many subjects connected with 
commerce. As to the admissibility 
of this person's evidence, I think 
there can be no doubt, whatever 
may have been the weight it was 
entitled to." 
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The copy proposed to be given in evidence was under a i860, 
seal, which, by an inscription on it, was the seal of the 
Prussian Cour de Commerce of Cologne ; and Dr. Bach 
being recalled said the Code Napoleon is in operation at secque* 
Cologne. The Code de Commerce, tit. 3, s. 1, art. 23, 37, 
42 and 43, apply to companies like that in the present 
case(c). This is the seal of the Prussian Cour de Com- 
merce of Cologne. I know it by the inscription. 



Alderson, B. — I think that this is not evidence of the 
deed. If the deed is detained in the Court in Prussia, you 
could give evidence of a copy of it. 

Scotland, — The deed is here recited, and this evidence 
would be received in all the German Courts. 



Alderson, B. — This, if the seal was proved, would be 
evidence that what is here contained is recorded in the 
Prussian Court; but I cannot receive this copy without 



(c) Code de Commerce, tit. 3, 
sect. 1, article 23. 

" La tocUtc en commandite se 
contracte entre un ou plusieurs 
aasocies responsables et solidaires 
et an on plusieurs aasocies simples 
bailleurs de foods, que Ton nomme 
commanditaires, ou associet en com^ 
manditeJ* 

Article 37. 

'' La soci^t^ anonyme ne peut 
exister qu'avec Pauthorisation du 
roi et avec son approbation, pour 
Facte qui la constitue celle ap- 
probation doit ^tre don6e dans la 
forme pr^rite pour les reglemens 
d'administration publique." 
Article 42. 

'^ L'extrait des actes de society 
en nom collectif et en comman- 
dite doit etre remis dans la quin- 
laine de leur date au greffe du 
tribunal de commerce de Tarron- 



dissement dans lequel est 6tablie 
la maison du commerce social, 
pour etre transcrit sur le registre 
et afficbe pendant trois mois dans 
la salle des audiences.'' 
Article 43. 

" L^extrait doit contenir," 

'^ Les noms, prenoms, qualites et 
demeures des associes, autres que 
les actionnaires ou commandi- 
taires. 

'< La raison de commerce de la 
soci^te. 

'< La designation de ceuz des 
associes, autorises a gerer, admi- 
nistrer et signer pour la societe. 

'' Le montant des valeurs four- 
nies ou k foumir par action ou 
en commandite. 

^'L'epoque ou la societe doit 
commencer et celle ou elle doit 
finir." 
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1850. proof of the seal. Has the witness ever seen a seal such 
^^^^^^^ as this acted on in any other case? A person who has 

Bristow , « i» • 1 • 1 

V. seen a seal acted on in other cases is so far acquainted with 

De 

SicQUBviLLc ^^^ ^^^1 as to be able to prove that that is the seal it pur- 
ports to be. 

Dr. Bach was unable to prove this, and the copy was not 
received in evidence. 



Alderson^ B. — I think that there is not sufficient proof 
of the seal, even assuming the foreign law to be proved. 

The evidence was rejected. 

Alderson, B. (in summing up). — The question in the 
first plea is, whether the contract stated in the declaration 
was entered into, on which there seems to be no real dis- 
pute; and the question on the second plea is, whether 
£200 were paid by the plaintiff to the defendant, for that 
we have the evidence of the receipts. The third question 
is whether the company was finally constituted within 
six months; and I think that, although the affirmative 
of this issue is on the defendant, yet the plaintiff ought 
to give such evidence as satisfies you that the company was 
not finally constituted within six months; and the terms 
** finally constituted'* must be taken to mean that the com- 
pany is in a state to go on with the work for which it 
was projected. On this part of the case you have the evi- 
dence of Mr. James, and you will say whether you think 
that the plaintiff has given you reasonable evidence that 
the company was not finally constituted within six months. 
The fourth plea, is that the defendant had no notice, the 
plaintiff stating in his declaration that the defendant had 
notice of the premises. I doubt whether this is a material 
issue here. I shall leave it to you to say on the evidence 
whether the defendant did or did not know of all these 
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matters. On the fifth plea no evidence has been given^ and 
therefore on that your verdict must be for the plaintiff. 

Verdict for the plaintiff on all the issues ; 
damages, 200Z. 
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1850. 



Bristow 

o. 

De 

sxcqurvills. 



Montagu Chambers and Joseph Browne for the plaintiff. 



Scotland for the defendant. 



[Attomies — Ogle and JR. H, Terrell,'] 



Scotland^ for the defendant, applied for a rule to show 
cause why there should not be a new trial, on the ground 
that the receipt was not admissible in evidence for want of 
a stamp, and also that the proof of the foreign law was 
sufficient; and he referred to Baron de Bodes case(c[), 
where the statement of a notary, who was a French advo- 
cate practising at Alsace, in the department of the Bas 
Rhin, as to a decree of the National Assembly in 1789, 
abolishing the feudal law in Alsace, was admitted, and that 
he had learnt this in the course of his legal studies. The 
Court refused a rule, and Alderson^ B., said that the wit- 
ness in the Baron de Bode^s case had personal knowledge 
of the law in Alsace ; and Baron Rolfe said, '' If this is 
sufficient, it would also be sufficient for a witness to give 
evidence of the German law from his study of it at Oxford." 



May 1th, 



{d) 8 Q. B. 208, 246. 
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1850. 



Sittings at Westminster in Trinity Term, 1850. 



BEFORE BARON PARKE. 



May2itk. ^^ Medina, Gent, one, &c., v. David Owen. 

give in evidence J--^EBT for an attorney's bill. Pleas, first, nunquam in- 
Dlaimiff wh^li ^^'^^^^"s> ^^^> secondly, no signed bill delivered. 

purports to be 

letter of the de- The real question in the cause was, whether the business 
fendant'ii nof *' ^^^ been done by the plaintiff, who was an attorney in 
bound to give London, for the defendant, who was a surgeon at Mon- 

his own letter . . , 

in evidence. mouth ; or whether the plaintiff had done the business as 
Bide dedie It- *' agency business for the defendant's father, Mr. John Owen, 
tirs^^unMr who was an attorney at Monmouth. 

ma^ put in the 

defendant's let- i^ ^ niiri t ft i«»/v» 

teres his evi. On the part of the defendant a letter of the plaintiff was 

nTenTon'itT^t S^^^" ^^ evidence ; it commenced, " I send you my bill of 
being given in costs, as desired." 

evidence. ^ 

Joseph Browne for the plaintiff. — This letter is mani- 
festly an answer to a letter of the defendant ; and the de- 
fendant's letter, to which it is an answer, should be put in. 

Parke, B. — The defendant need not do that ; you may 
put in that letter to explain the letter of your client, which 
has been already put in, or you may observe on its non- 
production. 

Joseph Browne. — It is very unfair to put in the answer 
only. 

Parke, B. — I say nothing as to its being fair or unfair. 
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I merely say, as matter of law, that the defendant has a 1860. 
right to do as he has done. ^^^^"^^^^ 

De Medina 

V. 

The letter of the defendant was not put in. ^^^' 

Verdict for the defendant on the first issue ; 
and for the plaintiff on the second. 

Joseph Browne and Wise for the plaintiff. 

Brett for the defendant. 



[Attornies. — De Medina and Few Sf Hamilton,'] 



Sittings at Westminster after Michaelmas Term, 1851. 



BEFORE THE LORD CHIEF BARON POLLOCK. 



Furze v, Asker. 

A Nov. 2Sth, 

SSUMPSIT. The declaration stated, that on the a., a witness 
13th of July, 1851, the defendant was indebted to the fo'-'ihe plaintiff. 

•" ' was contra- 

plaintiff in the sum of 3151. agreed by the defendant to be <JJct«d *>y B..a 

' t n 1 ' 'rr t» i • /»/» i i "^i^ncss for the 

paid for the plamtm for the price of fixtures, goods and defendant, but 
chattels, and the goodwill of a trade, bargained and sold aminadonV 
and agreed to be relinquished by the plaintiff to the de- meniorandum 
fendant. Pleas, first, non assumpsit ; second, fraud ; and was shown him, 
third, that the defendant relinquished and gave up the fix- been cross- 
tures, goods and chattels to the plaintiff, and that the plain- f"thi°^mS.°° 
tiff accepted them in satisfaction of the cause of action in randum was 

read as evi« 

the declaration mentioned. Replication to the second plea, dence in reply : 

Held, that the 
defendant's counsel in his special reply is entitled to show that the evidence of B. is not contra- 
dicted as to the matters to which the memorandum relates, but is not entitled to comment on the 
contradictions of an^ other witness as to matters not relating to the supposed contradiction b^ the 
memorandum, and is not entitled to show that as to other independent matters, A. is contradicted 
by other witnesses. 
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1851. a denial of the fraud; and to the third plea^ that the de- 
fendant did not relinquish and give up the fixtures^ goods, 
and chattels^ nor did the plaintiff accept them^ in manner 
and form, &c. 

■ 

The case arose out of an intended transfer of the Folly 
public house in the Isle of Dogs; and as to the contract 
stated in the declaration, the evidence of Mr. Ashton, a 
witness for the plaintiff, was contradicted by the evidenpe 
of Mr. Cooke, a witness for the defendant; and with a view 
of weakening the effect of Mr. Cooke's evidence, a memo- 
randum, which he admitted on cross-examination to be of 
his handwriting, was put in and read as evidence in reply, 
he having been also cross-examined upon it. 

Edwin James ior the defendant, in special reply upon this 
memorandum, argued, that, notwithstanding the memoran- 
dum, Mr. Cooke's evidence was true and correct, and that 
his evidence outweighed that of Mr. Ashton, and he was 
proceeding to show that Mr. Ashton was contradicted by 
other witnesses besides Mr. Cooke as to other facts in the 
case unconnected with Mr. Cooke, and unconnected with 
the memorandum. 

Wilkins, Serjt., for the plaintiff. — I must object to this 
line of argument. My friend is only entitled to comment 
on the memorandum. 

Edwin James, — ^As the memorandum is put in to im- 
peach the credit of Mr. Cooke, I am entitled to make obser- 
vations to set up his credit, and in doing so to show that 
the witness whose evidence contradicts him, is himself con- 
tradicted by several others. 

Pollock, C. J. — I think you are not entitled to do 
more than to show that the evidence of the witness is not 
affected by the memorandum ; or to show that he is con- 



[Attornies. — W. H, Cullen and G. Fry.'] 



Sittings at Westminster after Trinity Term, 1852. 



BEFORE LORD CHIEF BARON POLLOCK. 
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firmed or not contradicted as to the matter to which the 1851. 
memorandum relates; but I think that you are not entitled 
to comment on the contradictions of any other witness as to 
matters not relating to the supposed contradiction by the me- 
morandum, although those witnesses do contradict in other 
matters the witness, Mr. Ashton, whose testimony is opposed 
to that of your witness, Mr. Cooke, in support of whose 
evidence you are now arguing. 

Verdict for the plaintiff on the first and second 
issues, and for the defendant on the third issue. 

Wilkins, Serjt., and Needham for the plaintiff. 

Edwin James and Bovill for the defendant. 



Chubb v. Salomons. 

EBT for three penalties of 600/. each for voting in the On a trial a 
House of Commons as a member of parliament without ua^ment'^may be 
having taken the prescribed oaths. Plea : general issue. ^^ whether 

Speaker of the 

On the part of the plaintiff it was proposed to ask Mr. mens on a par- 
John Abel Smith, M.P. for Chichester, whether Mr. Lefevre ti^^y^lk^'"' 

how a member 
voted, he will not be compelled to answer if he decline doing so, and ha?e not the leave of the 
Uoose to give evidence. 
A member of the House who acts as a teller on a division is not an " officer of the house." 
An entry in a printed copy of the Journals of the House of Commons is not receivable in 
evidence, unless it has been compared with some original at the House ; but an examined copy 
of an entry in the minute book kept by the clerk at the table of the House was received in 
evidence. 
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1852. was Speaker of the House of Commons on the 21st of July, 
1851. 

Willes for the defendant — I submit that a member of the 
House of Commons cannot be asked as to what passed in 
the Commons House of Parliament. 

Pollock, C.B. — I think that this question may be put. 
I remember a case in which it was proved that Lord Ellen- 
borough was a peer by evidence that he had been seen sit- 
ting and acting as a peer within the House of Lords. 

Mr. John Abel Smith. — Mr. Lefevre acted as Speaker on 
the 21st of July, 1851. There was a discussion as to the 
return of the defendant for Greenwich. There was a divi- 
sion ; I was one of the tellers. 

Bramwell for the plaintiff. — Did the defendant vote ? 

Willes for the defendant. — I submit that this question 
cannot be put. The proceedings of the House of Commons 
ought to be proved by their production, and a member of 
the House ought not to give information of what passes 
within the walls of the House. 

BramwelL — The witness has not made any objection to 
answering the question. 

Pollock, C. B. (to the witness.) — Mr. Smith, do you 
object to answering the question ? 

Mr. John Abel Smith. — I am brought here by com- 
pulsion, and if I am entitled to plead my privilege as a 
member of parliament not to answer such a question, I 
shall certainly do so. 

Pollock, C. B. — Under these circumstances I shall not 
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compel the witness to answer without the permission of the 
House having been obtained. 

BramweU. — I submit that there is no such privilege. 
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1852. 




Pollock, C.B.— As this is a point of importance and 
novelty I will consult the other judges. (His Lordship 
having conferred with the other learned barons who were 
sitting in banco,) said, " The other judges consider that I 
was right in not insisting on the witness answering the 
question without the permission of the House.'* 

Mr. Postlethwaite, a senior clerk in the establishment of 
the clerk of the House of Commons, produced a printed copy 
of the journals of the House of Commons by permission of the 
House (a). In answer to questions put by Willes for the de- 
fendant, this witness said, '^ This book is made up from ma- 
nuscript papers kept by the clerk of the House of Commons. 
There is no journal signed by the Speaker. I examined a 



(a) In the Com. Joum. vol. 
Ixziii. p. 380, May 26th, 1818, 
is the following entry : 

" Resolutions respecting wiU 
nesses and officers of the House,'] 
In consequence of the attention 
of the House having been called 
by Mr. Speaker to the case of 
The King v. Merceron, in which 
the shorthand writer of the House 
was examined without any pre- 
vious leave, 

" Resolved f nemine contradi- 
centCf that aU witnesses examined 
before this House, or any com- 
mittee thereof, are entitled to the 
protection of this House in respect 
of anything that may be said by 
them in their evidence. 

*' Resolved, nemine contrcuti' 
eente, that no clerk or officer of 
this House, or shorthand writer 



employed to take minutes of evi- 
dence before this House or any 
committee thereof, do give evi- 
dence elsewhere in respect of any 
proceedings or examination had 
at the bar or before any com- 
mittee of this House without the 
special leave of the House." 

Upon this Mr. May in his work 
on the Law of Parliament (2nd 
edit. p. 314), observes that ** these 
Resolutions state distinctly that 
no officer of the House or short- 
hand writer shall attend without 
special leave of the House; but 
during the recess it has been the 
constant practice for the Speaker 
to grant such leave on the appli- 
cation of the parties to a suit." 

The case of Rex v. Merceron 
is reported 2 Stark. N. P. C. 866. 
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1852. printed copy of the journals with the original papers. I did 
not examine this particular copy which I now produce. A 
thousand printed copies are made for distribution." And 
in answer to questions of the Lord Chief Baron, the witness 
said, *' I have examined the printed book with the manu- 
script from which it was printed, I mean that I examined 
the proof sheets with the manuscript, and not the last 
printed copy." 

Sir Dennis Le Marchant was called, he said, " I am 
clerk of the House of Commons. I have the permission of 
the House of Commons to give evidence in this cause. 
I administered the oaths to the defendant in the House of 
Commons.'* 

Willes — I submit that an officer of the House of Com- 
mons cannot be allowed to give evidence of what passes in 
the House. It is the privilege of the public that the coun- 
cils of the nation shall not be disclosed. 

Pollock, C.B. — I think that Sir Dennis Le Marchant 
having stated that he has the permission of the House, he 
may give evidence. 

Sir Dennis Le Marchant stated, that the defendant took 
the oath of fidelity and the oath of abjuration, but he did 
not take the words "on the true faith of a Christian," which 
he said were not binding on his conscience. 

It was proposed, on the part of the plaintiff, to give in 
evidence an entry in the printed copy of the journals of the 
House of Commons. 

Willes, — I must object to that ; unless the original journal 
is produced, or it is shown that this copy has been examined 
with the original, it is not receivable in evidence. 
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BramwelL — This book is the only journal. The manu- 
script book on the table of the House of Commons forms 
only a portion of the materials from which this printed book 
was made ; the printed book is therefore the real journal, 
and these books are often given in evidence in courts of 
justice. 



1852. 

Chubb 

V. 
SALOMONft, 



Pollock, C. B. — On the trial of Lord Melville, it was 
held by Lord Erskine, then Lord Chancellor, that a printed 
copy of the journals of the House of Commons could not be 
given in evidence, unless it was proved to have been examined 
with the original (i). 

Mr. Postlethwaite stated, that at that time there was 'a 
written journal, but that now there is none ; and that if the 
Speaker of the House of Commons asked for the journals, 
this printed work would be brought to him. 

Pollock, C. B. — I cannot see how one of a thousand 
printed copies can be the Journal of the House of Commons; 
I shall reject the evidence. 

The evidence was rejected. 



(b) In the trial of Lord Mel- 
ville before the Peers in 1806 (29 
St. Tr.), a printed copy of the 
Journals of the House of Com- 
mons of 1781 was tendered in 
evidence, and Lord Erskine, C. 
said (p. 685), " I certainly have 
always considered the course in 
the courts of law to be, that ori- 
ginal public documents need not 
be produced which are not only 
not removable at the call of in- 
dividuals, but which from their 
nature might be necessary as evi- 
dence in different places at the 



same time ; but in those cases 
you must have one of two things, 
either you must have an office 
copy where there is any particular 
authority given for taking such 
office copies, <w an examined copy 
sworn to at the trial by the wit- 
ness producing it, and the printed 
journal, if the party so producing 
it had examined it with the ori- 
ginal, would be as good evidence 
as the original journal itself, but 
unless your copy be so examined, 
you must produce the original 
journal." 
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1862. At a later stage of the cause an examined extract of the 

minute book kept by the clerk at the table of the House of 
Commons was given in evidence. 

On the part of the plaintiff, Lord Marcus Hill was called. 
He said, *' I am member of parliament for Evesham ; I 
frequently act as teller on divisions of the House of Com- 
mons." 

Willes, — I submit that this witness ought not to give 
evidence without the permission of the House. 

Lord Marcus Hill. — I have not received the permission 
of the House, but I do not think the House would object 
to my giving the only evidence which I am able to give. 

Pollock, C.B. — The House might very properly forbid 
its members from giving evidence of what passes within it. 
If therefore the witness declines to answer, I shall not 
compel him. 

Lord Marcus Hill. — After this intimation from the Lord 
Chief Baron I shall decline to answer. I acted I presume 
as an officer of the House when I acted as a teller. 

Edwin James for the plaintiff. — We have the permission 
of the House for all its officers to give evidence in this 
cause. 

Pollock, C.B. — I am of opinion that a teller is not an 
officer of the House ; he is a member of the House. 

Edwin James. — After the House has shown its intention 
by permitting its officers to give evidence, perhaps the wit- 
ness will not persist in his refusal. 



AFTER TRINTIY TERM, 16 VICT.-EXCH. 81 

Lord Marcus Hill. — That permission does not extend 1852. 
to me. ^•^^/-^i^ 

Chubb 

V. 

The witness was not further examined. SALoiioNi. 

Verdict for the defendant, subject to a bill of 
exceptions tendered by each party. 

Edwin James, Bramwell and Kemplay for the plaintiff. 
Willes and J. GokUmid for the defendant. 



[Attornies — Chubb Sf Deane and Concanen.l 



Williams v. Richards. 

June \5th. 



EGLIGENCE. The declaration stated, that the To sustain 



an 



N 

plaintiff was walking along a certain street, and that the f^*u°y ^caused 
defendant was possessed of a carriage, which he drove so *;y ^*^e negligent 

1 1 /Y» driving of the 

negligently that it struck against the plaintiff and injured defendant, the 
her left foot. Plea : not guilty. haveUen* 

caused by the 
negligence of 

It appeared that the plaintiff, Mrs. Williams, was walking the defendant 
along the north side of Oxford Street, and was going to the negligence 
walk over the crossing at the entrance of Rathbone Place, conJribuSng* 
having a shawl over her head as it rained hard, and that the »? ^"y .^«y *o 

. , the accident. 

defendant, who was an auctioneer in Rathbone Place, was It is the duty 
driving a light spring cart across from Charles Street, Soho, \^ dnvfng°over° 
and was just turning into Rathbone Place, when, seein'j the J ^[^^^^S ^^^ 

JO » 7 o fool passengers 

plaintiff, he called to her twice. She did not appear to have at the entrance 
heard his call, and the steps of the cart catching her clothes, drive slowiy, 
she was pulled forward and thrown down, and her lefl foot carefunV- 'but 

it is also the duty 
of a foot passenger to use due care and caution io going upon such crossing, so as not to get 
among the carnages, and thus receive injury. 

VOL. III. G N.P. 



RiCBABDt. 
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1868. ii^ttred. It was proved that the defendant was not driving 
^"^^^^^ fast, but all the witnesses agreed that he was not walking 
V, his horse, and that he was on his wrong side of the carriage 

way of Rathbone Place. 

Pollock, C. J. — The question in this case is, whether 
this accident was caused by the negligence of the defend- 
ant without the negligence of the plaintiff contributing in 
any way to the accident ; for if the plaintiff, by her own 
negligence, at all contributed to the accident, the defendant 
is entitled to your verdict, as the defendant is only liable 
if the accident was caused by his negligence only, without 
any negligence in the plaintiff contributing to it. It is the 
duty of persons who are driving over a crossing for foot 
passengers, which is at the entrance of a street, to drive 
slowly, cautiously and carefully; but it is also the duty of 
a foot passenger to use due care and caution in going upon 
a crossing at the entrance of a street so as not to get among 
the carriages, and thus receive injury. 

Verdict for the plaintiff; damages, 30/. 

Hawkins for the plaintiff. 
Petersdorff for the defendant. 

[Attomies— iJ. T, Turner and John Wells,'] 



ON THE OXFORD CIRCUIT, 14 VICT. 




OXFORD SPRING CIRCUIT, 1850. 



Staffordshire Assizes^ 1850. 



BEFORE MR. JUSTICE PATTESON. 



s 



TUNNICLIFFE V, MosS. March \Zlh, 



LANDER. The declaration stated, that the defendant A. spokesUn- 

derous words 

spoke the following words of the plaintiff, " You had better of B. in the 
get your dark lantern^ and go to old Hollingworth's pantry, B^^amfc.oniy; 
and take a rhubarb pie as you did before." The declaration ^' repeated the 

*^ '' Blander to D., 

stated, as special damage, that a person named Carpmole wboinconse- 
would not employ the plaintiff. Plea : not guilty. not employ B. 

Held, that in 
an action by B. 

It appeared that the plaintiff and defendant and a per- H*'"?*? A. this 

Ti 1 n y r>i \ 'P^citl damage 

son named Hollingworth were together in a field, Carpmole could not be 
being at some distance, when the defendant spoke the words ^^^^q^ hear 
to the plaintiff in the hearing of Hollingworth, but Carpmole ^'^^^ **** 
did not hear what was said, but only heard Hollingworth 's 
name mentioned^ but on his asking Hollingworth what it 
was, he told him^ and on the plaintiff ailerwards asking 
Carpmole to employ him, Carpmole replied, " I don't think 
I dare employ you, as it is said that you rob pantries,** and 
Carpmole stated that for that reason he would not employ 
the plaintiff. 

Allen, Serjt., and Meteyard^ for the defendant, submitted 
that as the slanderous words spoken by the defendant were 
not spoken in (he hearing of Carpmole, this evidence of 
special damage was inadmissible. They cited the cases of 
Ward V. Weeks {a) and Rutherford v. Evans (i). 

(a) 4 M. & P. 796. {h) 4 C. & P. 74. 

g2 
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CASES ON THE 



I960. Whateley for the plaintiff. — These were cases of words 

^^^^"^^ spoken in each case to a single individual. Here the words 

TOUXICUTFE 

V. were to several in a field. 

Mom. 

Patteson, J. — The authority of Lord Chief Justice 
Tindal, in the case of Rutherford v. Evans (c), is express 
that it is to be confined to the persons who heard the words 
spoken by the defendant, and upon that authority I shall 
act, and strike out this evidence of the special damage. 

Evidence rejected. 
Verdict for the plaintiff; damages, 5/. 
Whateley and Vaughan for the plaintiff. 
Allen, Serjt., and Meteyard for the defendant. 



IkitomieA—Crahbe and WeJby^ Flint, '\ 



(c) 4 C. & P. 79. In that case, 
to prove special damage, several 
witnesses were called, one of whom 
stated that in consequence of re- 
ports which he had heard he re- 
fused to give the plaintiff credit. 
Toddy, Seijt., objected that the 
reports must be traced to the de- 
fendant. WUde, Serjt., contended 



that it was not necessary, as the 
greatest mischief might be done 
by reports set afloat by the de- 
fendant, and propagated by others. 
Lord Chief Justice 7^7u2a/ thought 
that the plaintiff must confine 
himself to the evidence of persons 
who had the statements from the 
defendant himself. 
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Shrewsbury Spring Assizes ^ 1849. 



BEFORE MR. JUSTICE COLTMAN. 



Reoina V. Catherine Mercy Newton. 

M March 2 lit. 

URDER. The prisoner was indicted for the murder where a pri- 

of Ann Newton (a). TVclp™? 

This case was tried three times. The first trial com- ?ff«°ce» «°^ th« 

jury after the 

menced on Wednesday, the 21st of March, 1849, before lapse of area- 
Mr. Justice Coltman ; the trial lasted all that day and unable to agree 
until two o'clock on the afternoon of Thursday, the 22nd ?"j* 'hTdUcre. 
of March, when the jury retired to consider their verdict, tion of the pre- 

•rill- r^ sidinj5 judge to 

In the evenmg of that day, the jury came into Court, and discharge them, 
the foreman said that there was no probability of their UseofnecM- 
being able to agree, and Mr. Justice Coltman informed ?'»y for «> d^ng 

, , w made out ; 

them that if they did not agree, they must be locked up for and the fact of 
the night, which they accordingly were. been locked up 

At 8 A.M. on the morning of Friday the 23rd of March, h°ou'ri!anrthere 

the jury again came into Court, and the foreman stated that ^e»°g o® Pro- 
spect of their 

they could not agree, and added, '^ and I fear that there is agreeing, and 
no likelihood of our agreeing,'* and another of the jury p,^idin^g%dgc 

requiring his 
(a) The indictment contained rendered unnecessary by tlie stat. presence at the 
ten counts, varying the statement 14 & 15 Vict. c. 100,8. 4. ^^^^ isasuffi- 

of the cause of death. This is now cient case of ne- 

cessity to justify 
the discbarge of the jury. But if at the next assizes the prisoner wishes to object to his being then 
tried, on the ground that the first jury were improperly discharged, he should plead the facts that 
will show this by a plea in the nature of a plea puis darrein continuance. 

If after a jury are locked up to consider tlieir veidict in a capital case, oue of them is ill, the 
judge will allow a medical roan to see him, and any thing which the medical man in his discre- 
tion will give him bond fide as medicine, he may have, but not sustenance ; but if it be proved 
by ihe medical roan that if one of the jururs is further confined to deliberate, it will be dangerous 
to his life, and the jury state that they are not likely to agree on their verdict, the judge will 
discharge them, but the judge will not discharge the jury from any consideration of the time 
during which they have been locked up. 

Semblef that if on a Saturday the jury be locked up to consider their verdict and cannot agree, 
and one of the jurors be ill, the Court may be adjourned to Sunday, and may sit on the Sunday 
in order that the jury may be asked if they have agreed on their verdict, and that the judge 
may restate and explain to them parts of the evidence as to which they wbh further information 
and explanation. 
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1840. said, " It is impossible for us to agree, we are pretty nearly 
^''^^ equally divided." 

V. Mr. Justice Coltman then said, '* In that case the only 

thing I can do is to discharge you;" and the jury were 
thereupon discharged without giving any verdict, and the 
learned judge directed the prisoner to be remanded until 
the next assizes. 

This was the last case at the then Shropshire assizes; 
and Thursday, the 2Snd of March, was the commission day 
at Hereford, the next town on the Oxford circuity and 
Baron Piatt, the other judge on the circuit, had on that 
day gone to Hereford to open the commission, and it was 
necessary that Mr. Justice Coltman should be at Hereford 
to preside at the assizes there on Friday the ^rd March, 
Hereford being fifty-two miles from Shrewsbury, without 
any railway. 

Easter Term, 1849. 
Qnma'i Bmeh, HuddUsion for the prisoner had, on affidavit of the 

E T 1849 

above facts, obtained in the Court of Queen's Bench a rule 
to show cause why the prisoner should not be brought up 
to that Court on a habeas corpus, in order to her beiqg 
discharged. Against that rule cause was shown by Jervia^ 
A. G., and Wekby for the Crown ; but the Court discharged 
the rule, holding, that where a prisoner has been put upon 
his or her trial for a capital offence, and the jury, after the 
lapse of a reasonable time, are unable to agree on a verdict^ 
it is in the discretion of the presiding judge to discharge 
them, if he thinks a case of necessity for so doing is made 
out, and that the facts of the jury having been locked up 
from 2 P.M. to 8 a.m. on the following morning, and there 
being then no prospect of their agreeing, and the duty of 
the presiding judge requiring his presence at the next cir- 
cuit town on that day, is a sufficient case of necessity to 
justify the discharge of the jury(J). 

(6) The argument and judgments on this rule are reported 18 Law J. 
(M.C.)201. 
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SAn}pMre Summer Assizes, 1849. 



BEFORE BARON ROLfE. 



The prisoner being now brought to the bar, 



1849. 




Shriwiburyf 

Friday, 

July 21th, 1849. 



Huddleston^ for the prisoner, proposed to put in a plea in 
the nature of a plea puis darrein continuance, to show that 
the jury at the former trial had been improperly discharged 
by Mr. Justice Coltman. He cited the case of Conway v. 
The Queen, in error (c). 



(r) In the case of Conway v. The 
Queen, in error (7 Irish Law Rep. 
149), the jury who were charged 
with the trial of the prisoners, who 
were indicted at the Limerick As- 
sixes for murder, had remained in- 
closed for a considerable time to 
eossider their verdict, and they re- 
turned into Court, after having been 
locked up for twenty-four hours, 
tad intimated to the judge that 
there was no likelihood of their 
agreeing, who thereupon discharged 
them without objection on the part 
of the prisoners or of the Crown, and 
the prisoners were remanded. The 
prisoners being brought up to be 
tried at the next assises, each put 
in a plea in the nature of a plea 
puis darrein continuance, which 
stated that the first jury was dis- 
charged '' not by reason of any 
fatality or misconduct, or request of 
him, the said Edward Conway, or 
for or by reason of any fatality of 
them the said jurors so sworn and 
fanpanelled as aforesaid, or of any 
of them, or fct or by reason of any 
accident to or infirmity or illness of 



them the said jurors so sworn and 
impanelled as aforesaid, or of any 
of them, or of the said justices or 
either of them, or for or by reason 
of any other sufficient or legal cause 
whatsoever." To this plea the 
Crown replied that the jurors could 
not agree upon their verdict ** after 
the lapse of much more than a 
reasonable time for enabling the 
said jurors to consider and fully de< 
liberate upon their verdict," and 
that after the jurors had so declared, 
the justices then and there pre- 
siding, without any objection by or 
on the behalf of the said E. C. to 
the discharge of the said jurors of 
their the said justices own authority, 
and in the exercise of the diMere- 
tionary power and authority by law 
in them the said jtatiees ttcited, 
and without the consent of the pri- 
soner or the Crown, they, the said 
justices, discharged the jury. 

To this replication there was a 
demurrer, and judgment was given 
for the Crown, but, on the ease being 
removed into the Court of Queen's 
Bench of Ireland that judgment 
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Rboina 

V. 

Newton. 



WAitmore for the prosecution. — The circumstances 
under which that jury was discharged are stated on the 
record. 

RoLFE, B. — I think that the plea is proper, even if it 
states nothing new. After the record has stated that a jury 
has been impanelled, it is proper to plead any facts on 
which the prisoner's counsel relies to maintain an objection 
to the swearing another jury. It is open to the prisoner 
to plead in this way any facts which show that there was no 
necessity for discharging the jury. However, the Court of 
Queen's Bench has decided, that as all the other business here 
had concluded, and the jury in this case not likely to agree, 
and Mr. Justice Coltman having to preside at the Hereford 
assizes, there was a necessity for discharging the jury who 



was reversed, and it was held by 
Pennefather, C. J., Burton^ J., and 
Perrin^ i,(Crampton, J., diss.) that 
the judge at the trial had no dis- 
cretion to discharge the jury unless 
a case of evident necessity had 
existed, and that if such necessity 
existed an entry of the facts estab- 
lishing such necessity should have 
been made on the record, and 
Pennefather, C. J., said, ** Con- 
sistently with every averment on 
the face of this record the jury 
might have been in perfect health 
and ability. True, some of the 
jury might have become so ex- 
hausted that they were rendered in- 
capable of further investigating the 
case, but there is no mention of the 
existence of such an incapacity, nor 
is there any averment of the neces- 
sity for the judge going away, the 
business being over, and yet the 
judge takes upon himself to dis- 
charge the jury without stating any 
other reason for doing so except 
that there bad been in his opinion 



a sufficient time for their deliberat- 
ing upon and considering their 
verdict. Now is that a case of ' evi- 
dent necessity?' I apprehend that 
it is a case which falls short of it." 
It is worthy of observation that 
the learned Irish judges state that 
if a necessity existed for the dis- 
charge of a jury, an tntrif of the 
facta establishing such necessity 
should have been made on the re- 
cord. This proposition is not es- 
sential to their decision, as in that 
case the ground of discbarge was 
stated on the record not to be any 
matter of necessity at all, but the 
exercise of a discretionary power, 
which the Irish Court of Queen's 
Bench held that the judges at the 
assizes did not possess, and in 
England (whatever may be the 
practice in Ireland) it is not usual 
to state the grounds on which the 
Courtfounds its judgment, postpones 
a trial, or does any other judicial 
act. 
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had been sworn to try this case. Still it may be, that an 1049. 
entry on the record in a general form may be sufficient to 
warrant the remand of the prisoner, and yet the prisoner 
may want certain specific facts to appear on the record in 
order to raise some question hereafter. This may be done 
by means of a plea, as in the case of Conway v. The Queen. 

Huddleston (having looked at the record). — The facts 
appearing on the record will sufficiently raise any objection 
that I have to the discharge of the jury; and I shall there- 
fore not put in any plea on this subject (d). 

A jury was sworn and the trial proceeded, and at 6 p.m. 
on Friday, July 27th, it was adjourned to Saturday morn- 
ing, July 28th, on the evening of which day, at half-past 7, 
the jury retired to consider their verdict, but at half-past 10 
on the same night. Baron Rolfe again came into Court, 
and was informed by Mr. Peel, the undersherifF, that Mr. 
Massey, one of the jury, was ill. 

Mr. William Clement, a surgeon, was then sworn not to 
hold any communication with the jury, except in the pre- 
sence of the bailiff, and having seen Mr. Massey, the juror 
who was ill, he gave the following evidence, " I am a fellow 
of the Royal College of Surgeons, and have practised in 
this town for twenty-four years. I have seen Mr. Thomas 
Harris Massey, one of the jury. I think his illness would 
be dangerous to his life unless he has proper remedies, I 
mean medicines; he thinks he shall be well enough to dis- 
charge his duties, if he is properly attended to, he has had 
these attacks before. There are intervals when he can 
attend to business, and at other intervals when the pain re- 
turns, he is incapable. He is suffering from a severe attack 
of cholic ; and unless he is relieved, I cannot answer for the 
consequences." 

(d) Tlje record was at that time in the form given post, p. 92, n. (J')t 
to the asterisk [ * ] . 
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RoLFE, B, (having conferred with Erle^ J.y^U lie is in 
such a state that he cannot go on without food, I have no 
pewmr to order it; but he may have medicines. 

Mr. dementi --^Mi|^ht I or4er him strong beef tea? 

RoLFE, B. — He can have no nutriment (e), 

Mr. Clement. — The man is of such a habit, that one of 
the best medicines I could prescribe for him would be a 
glass of brandy. 



RoLFE, B. — Any thing which you, as a medical man, in 
your discretion will give him bona fide as a medicine^ he 
may have; but not sustenance. 

The Court then adjourned; and on the morning of 
Sunday, July ^, at 10 minutes before six, the learned 
Baron came into Court, as did the jury, who, being asked 
by Mr. Hemp, the clerk of arraigns, if they had agreed on 
their verdict, the foreman replied, " No." 



RoLFE, B, — I have received a letter from you ; but I 
cannot discharge you from any consideration of the time 
during which you have been locked up. If any of you are 
so ill that a medical man will prove before me that life is in 
danger, I have the power to discharge you ; and if any one 
of you is ill, I will order what medical man he pleases to 
see him ; but, at present, you must be locked up. 

At half-past 9 o'clock on Sunday, the ^th of July, 
RoLFE, B., came into Court in consequence of receiving a 



(e) On the third trial of the case 
of Morrit v. DavieSf an issue from 
the Court of Chancery, tried at 
Gloucester, before Mr. Justice 
Gaulee, on the Summer Circuit of 
1828, the special jury had been 
locked up eight hours, when the 



learned judg^ allowed each juror 
to have two sandwiches and a glass 
of wine and water, which was pre* 
pared by his lordship's butler ; as 
to the discharge of the jury in that 
case, see 3 C. & P. 427. 
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lelt^ from the jury, and restated to them some parta of tha 1M0« 
evidence as to the cause of the death of the deceased. 

At 1 o'clock on the afternoon of Sunday, the 29th of 
July, RoLPE, B., and Erle, J., again came into Court, and 
Mr. Clement having been again sworn, said, " I think it 
will be dangerous to the life of Mr. Massey if he is kept 
longer." 

The jury again came into Court. 

Mr. Hemp.— Have you agreed on your verdict ? 

The foreman of the jury.— We have not. 

Mr. Clement, in answer to a question of the learned 
Baron, said, *'I think that Mr. Massey's being further 
confined to deliberate would be dangerous to bis life.*' 

RoLFE, B. (to the jury). — I understand that there is no 
probability of your being agreed — that you have com- 
municated to me in writing. 

The foreman of the jury. — Not the slightest probability 
of our agreeing. 

RoLFE, B. — Then., gentlemen, you are discharged. 

The jury were discharged. 



Mondai/, 
J lily 30th, 1850. 



/. G, Phillimore, for the prosecution, proposed to try the 
prisoner again by another jury. 

Huddleston, for the prisoner, asked that the trial should 
be postponed till the next assia^s, on an affidavit of the 
prisoner that she expected to be able to obtain further 
evidence at the next assizes. 

RoLFE, B. — I think that, even without an affidavit, the 
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prisoner is almost entitled to the postponement, as a matter 
of right. I shall grant the application. 

Trial postponed, and the prisoner remanded 
to the next assizes. 



RoLFE, B. — I have made a minute of the proceedings 
after the jury were charged, that I ordered medicine for one 
of them, and that the Court sat on a Sunday. 



Shretoibury, 

March 2\ it t 

1850. 



Shropshire Spring Assizes, 1850. 



BEFORE MR. JUSTICE PATTESON. 



The prisoner was again tried, the record being drawn up 
in the form stated in the note(/), no objection being taken 
before the trial commenced. 

The prisoner was acquitted. 

Whitmorey J. G. Phillimore, and J. Best for the pro- 
secution. 

Huddleston and Kettle for the prisoner. 



[Attornies — Fir/cers and HusUwood], 



{/) The record commenced by 
stating, that at the Spring Assizes, 
1849, an indictment was found. 

In the first count the prisoner 
was charged with the wilful murder 
of Ann Newton by strangling her 
with a cord. 

There were nine other counts. 
The record then proceeded to state 
the plea, award of venire, in the 
usual form, and the names of the 



jurors : '* who, being called, come 
and are chosen, tried and sworn to 
speak the truth concerning the pre- 
mises in the said indictment men- 
tioned, and after (to wit) on the 
day and in the year aforesaid, the 
jurors last aforesaid, so sworn as 
aforesaid, having been kept together 
for the space of thirty hours, retire 
from the bar to consult upon their 
verdict to be given upon the pre- 
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mises in the said indictment men- 
tioned, and afterwards, and after 
the space of seventeen hours, all 
other the business of the said ses- 
sion of gaol delivery having been 
previously disposed of and com- 
pleted, they return to the bar here, 
and being asked by the Court here 
whether they the said jurors have 
agreed upon their verdict, they say 
that they have not agreed, and 
unanimously declare that it is im- 
possible for them to agree upon 
any verdict to be given by them in 
the premises aforesaid, and because 
it manifestly appears to the Court 
here that the jurors last aforesaid 
have not agreed, and that it is im- 
possible for them to agree to any 
verdict in the premises aforesaid, 
and for divers other good causes 
moving the Court here in that be- 
half, the Court here doth altogether 
discharge the said last-mentioned 
jurors from giving any verdict upon 
the premises, and they are dis- 
charged from giving any verdict 
herein accordingly : and the said 
Mercy Newton is forthwith com- 
mitted to the custody of the said 
sheriflT of the said county of Salop, 
in the common gaol of the said 
county safely to be kept, and to 
be further dealt with according 
to law : And thereupon the said 
sheriff of the said county of Salop 
is commanded that he have the 
said body of the said M. New- 
ton at the next general session of 
oyer and terminer, and general ses- 
sion of the delivery of the gaol of 
the said county of Salop to be 
holden at Shrewsbury aforesaid, in 
and for the said county, to answer 
the premises in the said indictment 
above specified, and charged against 



** At which said next general 
session of oyer and terminer, and ge- 
neral session of gaol delivery, &c. of 
the county of Salop" ^setting out the 
caption before Rolfe, B., and Erie, J., 
dated 26 Juljf, 1849], ''come as 
well the said M. Newton, under the 
custody of Panton Corbett, Esq., 
sheriff of the said county of Salop, 
as the said C. R. C. Wilde, Esq., 
clerk of the assize and clerk of the 
crown for the said county of Salop, 
who prosecutes for our said lady the 
queen in this behalf: Therefore let 
the jury thereupon here imme- 
diately come before the justices of 
our said lady the queen last above- 
named and others their fellows, 
justices aforesaid, who have no affi- 
nity to the said M. Newton, to re- 
cognize upon their oath whether 
the said M. Newton be guilty of the 
felony and murder in the said in- 
dictmentabovespecified and charged 
against her, or not. And the jurors 
of the jury last aforesaid, by the 
said sheriff for this purpose in due 
form of law impanelled and re- 
turned (to wit)" [namet of jurors 
here set ou/], being called, come, 
and are duly chosen, tried and 
sworn, to speak the truth of and 
concerning the premises in the said 
indictment mentioned, and which 
said last-mentioned general session 
of oyer and terminer, and general 
session of gaol delivery, is, by the 
said Court here (it appearing to the 
said Court here impossible to con- 
clude the trial of the said indict- 
ment on the said Friday, the 27th 
day of July in the year aforesaid), 
duly adjourned until Saturday the 
28th day of July in the year last 
aforesaid, at Shrewsbury aforesaid, 
at which said last-mentioned ge- 
neral session of oyer and terminer, 
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hml gcfieral temon tf the delivery 
of t^ gaol of the eaid county of 
Salom boldeii {by adjoorament) at 
Sbnewthiiry aforesMdi in and for 
the *ud coulkly of Salop, on the 
■aid Saturday^ th« 28lh day of July, 
in the year last aforesaid, and be- 
fore the said" [names of jwtket] 
** at libout the hour of eight in the 
night of the laid lastHnentioned 
diky luid year, the said jurors of the 
said julty last above-named retired 
firom the bar here to consult upon 
their terdicl to be given upon the 
premises in the said indictment 
Inenttoned, atid alleHirards (to wit), 
about the hour of ten in the night 
of the said last-mentioned day and 
y^ar, the said justices last-above 
named are given to understand and 
be informed that one of the said 
laM4iientioned jurors, (to wit) the 
said" [fiafire (^ jftror] " is now se- 
Housl^ ill, and thereupon William 
James Clement, a fellow of the 
Royal Cdl^i^ of Surg;eoiis of Eng* 
knd, is duly swoirn (in the pre- 
sence and hearing of the said M. 
Newton) before the said justices 
last above-named, true answer to 
taaake touching the present state of 
health of the said"{fMniie of^ror], 
'*tfaey, the eaid justices last^abore 
named havibg competent power 
and authority to administer the 
bath to the said W. J. Clement in 
that behalf: And t!be said W. J. 
Clement being so duly sworn as 
aforesaid^ upon )iis oath says in 
Sbbstance and to the effect foHowing^ 
Ikftt is Id say^ thai the said I juror] 
h now euficrifig itoder an attack of 
«^0| and thkt unle* proper raedf- 
«ine be adnliniatered to hinfi fbrth- 
#ith^ kis life inay pliobably be en- 
dan||6red( And thereupon it ap- 
.peaHng to the aaid juaiices last 



above-named to be necessary to IIm 
safety of the Hfe of the said Thomas 
Harris Massey, and in order that 
the life of the said T. H. Matny 
should not be endangered, that 
proper medicine should be forthwith 
administered to him, they the said 
justices last above named do order 
and direct the said W. J. Clement 
to attend the said T. H. Massey 
forthwith, in his the eaid W. Jv 
Clement's capacity ef suigeon, and 
to gi\'e and administer to him, the 
said T. H^ Massey, such medieine 
or medicines as in the judgment 
of the said W. J. Clement shall 
be fit and proper for the said T. H. 
Massey, and such medicine only^ 
without food or sustenance : And 
it appearing to the Court here 
necessary, in order that the lif^ of 
the said T. H. Massey should not 
be endangered, that ^e said kst- 
knentioned general session of ojrer 
and terminer and general session of 
gaol delivery should not be mi*- 
joumed beyond to-morroW, Svn- 
day, the 29th day of July in the 
year last aforesaid, the said laM- 
toentioaed general session of oyer 
and termineiv and general session 
of gad delivery^ is, by the said 
Court here, duly adjourned mitil 
the said Sunday the 29th day of 
July, in the year laM irfbresaid, at 
Shrewsbury aleresaid, sft which eaid 
last-mentioned general session of 
oyer and terminer and general ses- 
sion of the delivery of the gaol c€ 
the said county of Salop, holden 
(by adjournment) at Shre^Wsbwj 
aforesaid, in and for the said oounty 
ef Salop, on the said Sunday the 
29th di^ of July, in the yerir ImI 
aforesaid, before the said" [namei of 
^ic«f]<'comeththeeaidW J.€lr- 
ment into Court here, and being in 
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the presence and hearing of the 
said M. Newton duly sworn before 
the laid justices last abdte named 
true answer to make touching the 
present state of health of the said 
T. H. Massey, the said juror, they, 
the said justices last above named, 
having competent power and autho- 
rity to administer the said kst^men- 
tioned oath to the said W. J. Cle- 
ment in that behalf, the said W. J. 
Clement upon his oath further says 
(in substance and to the effect fol- 
lowing, that is to say), that he has 
administered medicine to the said 
T. H. Massey in pursuance of the 
said order and direction of the said 
justices last above-mentioned, that 
the said T. H. Massey is in a very 
exhausted state, and that further 
keeping and confinement for the 
purpose of consultii^g as such juror 
c^ the jury last aforesliid would ^^ 
danger the life of the said T. H. 
Massey, and thereupon the said 
jurors of the said jury last aforesaid 
rMurn to the bar here, and being 
asked by the Court here whelhel* 
they, the said last-mentioned jurors, 
have agreed upon their verdict, they, 
the stud last-meutiohed juron, toy 
that they have not Whereupon it 
appearing to the said justices last- 
above named that the further keep- 
ing, and the confinement as afore- 
said, would probably endanger the 
life of the said T. H. Massey, and 
that it is necessary for the safety of 
the life of the said T. H. Massey, 
and in order that his life should not 
be endangered, that he should not 
hk ttiy longer kept and confined as 
sforesaid, therefore the said jurors 
of the said last-mentioned jury are 
by the Court here altogether dis- 
charged from giving any verdict 
upon the premises : And the said 



last-mentioned general session of 
oyer and terminer and general ses- 
sion of gaol delivery ik by the akii 
justices lastly above-named duly ad- 
journed until Monday, the 30th day 
of July, in the year last aforesaid, at 
Shrewsbury aforesaid, at which said 
general session of oyer and terminer 
and general session of the delivery 
of the gaol of tlie said county of 
Salop, holden (by adjournment) at 
Shrewsbury aforesaid, in and for the 
said county of Salop, on the said 
Monday, the 30th day of luly, in 
the year last aforesaid, before" 
[names of justices] " cometh the 
said M. Newton under the custody 
of the said P. Cort)6tt, Esq., sheriff 
of the said county of Salop, and by 
her Counsel prayeth the Court here 
that the trial of the said indictment 
be postponed until the next general 
session of oyer Ahd terminer «tid 
gener^ session of gaol delivei^y to 
be holden in and for the said county 
of Salop, and thereupon day is given 
by thd taid Court here as well to 
the iaid M. Newton as to the said 
C. R. C. Wilde, Esq., who prose- 
cutes for our said lady the queen in 
this behalf: And the said M. New- 
ton is forthwith committed to the 
custody of the said sheriff of the 
said county of Salop, in the common 
gaol of the said county of Salop 
safely to be kept, and to be furth^ 
dealt with according to law : And 
thereupon the sheriff of the said 
county of Salop is commanded that 
he omit not, but that he have the 
body of the said M. Newton at the 
next general session of oyer and 
terminer and general session of the 
delivery of the gaol of the said 
county of Salop, to be holden at 
Shrewsbury aforesaid, in and for 
the said county." 
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OXFORD SUMMER CIRCUIT, 1850, 



Stafford Assizes. 



BEFORE MR. JUSTICE VAUGHAN WILLIAMS. 



Under the stau 
9 Vict. c. 24, 
g. ], tbe jadge 
has tbe power 
of reducing the 
punishment of 
transportation 
for life, under 
the Stat 4 & 5 
Will. 4. c 67, 
for the offence 
of being at larpe 
before the expi- 
ration of the 
term for which 
tbe piisoner had 
been ordered to 
be transported, 
and may, under 
the latter sta- 
tute, sentence 
the prisoner to 
be transported 
for any term less 
than seven 
years after the 
imprisonment 
directed by the 
earlier statute. 



Regina V, Thomas Lamb. 

JlvE TURNING from transportation. The prisoner 
pleaded guilty to an indictment which charged him with 
having been at large before the expiration of the term for 
which he had been ordered to be transported. 

Vaughan Williams, J. — I have some doubt whether the 
punishment of transportation for life and previous impri- 
sonment for any term not exceeding four years for this 
offence, under the stat. 4 & 5 Will. 4, c. 67, must not be in- 
flicted, notwithstanding the stat. 9 & 10 Vict. c. S4, which 
enables judges to reduce flxed sentences of transportation, 
which are for more than seven years. — I will consider of it. 



At a later period of the assize his Lordship said that he 
had conferred with Lord Campbell and Mr. Greaves on 
this point, and his Lordship sentenced the prisoner to be 
transported for ten years, after a previous imprisonment 
with hard labour for one week (a). 



(o) By the stat 9 & 10 Vict. 
c. 24, 8. I, it is enacted, 'Hhat in 
all cases where that Court is now 
by law empowered or required to 
award a sentence of transportation 
exceeding seven years, it shall be 
lawful for such Court at its discre- 
tion to award a sentence of trans- 



portation for a term of years not 
less than seven years, or to award 
such sentence of imprisonment for 
any period not exceeding two years, 
with or without bard labour, as sball 
to the Court in its discretion appear 
just under all the circumstances." 



R 
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1850. 
Regina v. Blakeman and others. j . 26M 

lOT. The defendants had, at the Summer Assizes of ^P J*^« *"»* °^» 

' mudemeaDor oa 

1849, been indicted for a riot, the indictment also contain- the crown ride 

^ , of the asrizes, it 

IDg counts for assaults. is a fair mode of 

The indictment was traversed, and at the Spring assizes Se dcfendante^ 
of 1850, an application was made to Baron Piatt to post- loobjectto the 

' ^^ ^ jurors as they 

pone the trial to this assize, on the ground that the pro- are called, with- 

secution arose out of an alleged riot which occurred at and cause, tin the^°^ 

after a political meeting in the Town Hall at StaflFord, and ^^^^ «*Jj 

that a fair trial could not then be had by reason of excite- then to recall 

ment that might be presumed to exist in the minds of those same order in 

who might be jurors, in consequence of certain articles were called at 

which had been published in the Staffordshire newspapers. ^^^ ^^j} ^^^^ 

•^ "^ '^ not to allow any 

Baron Piatt postponed the trial. challenge ex. 

cept for cause, 
and this is the 

At these assizes the traverse came on to be tried, and the coD»t»nt prac- 

' lice on the 

names of the jurors were taken one by one from a box by Welsh circuit, 
Mr. Hemp, the clerk of arraigns, and the jury called by lenges of jurors 
him in the same way as at nisi prius, and the counsel for ^cur.'**^"^"' ^ 
the defendants objected to some of them. 

Greaves for the prosecution. — A defendant in a case of 
misdemeanor is not entitled to any peremptory challenge. 

Vaughan Williams, J. — I think that it is a fair mode 
of practice to allow defendants in misdemeanor to object 
to the jurors as they are called, without showing any cause, 
till the panel is exhausted, and then to recall the jurors in 
the same order in which they were called at first, and then 
not to allow any challenge except for cause. This was the 
constant practice on the Welsh circuit, where challenges of 
jurors very frequently occur. 

By this mode eleven jurors, who were unobjected to, 
were sworn before the panel was exhausted, and the first 

VOL. III. H N. p. 
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Reoina 

V, 

Ulackman. 



name of those objected to was recalled^ and he not being 
challenged for cause was sworn, and thus was a full jury 
made up (a). 

The jury acquitted all the defendants. 



Greaves and Kettle for the prosecution. 

Allen, Serjt., Meteyard and Huddleston for the defend- 
ants. 

[Attornies — Pasiman and Under hill.'} 



(fl) See the cases of Reg. v. Frosty 
9 C. & P. 1 36 ; and Reg, v. Geach, 
id. 499 ; and also Mr. Joy's work 
** On the Admissibility of Con- 
fessions and Challenge of Jurors in 



Criminal Cases both in England 
and Ireland/' in which all the 
authorities, English and Irish, on 
this subject are collected. 



Regina v. Woolley. 



F 



AfalsepreteDce, -C^ ALSE pretences. The prisoner was convicted^ subject 



to be within the 



statV? & 8 Geo. ^^ ^^^ opinion of the Court for Crown Cases reserved on 



4. c. 29, 8. 53, 
must be the false 
preteoce of an 
existing fact, 
and if the person 
to whom it is 
made is de- 



the following 



Case. 



*' The prisoner was tried and convicted before me at the 
last assizes at Stafford, on an indictment which charged^ in 
makerno^iiffer- ^^^ ^^^^ count, that he was secretary to the Earl of Uxbridge 
ence that he Lodge of Odd Fellows, at Burton-upon-Trent; that Joseph 

might have * *^ 

known that the Buxton was a meiDber, and indebted thereto in 2s. 2d. 
Fal8e!°w that'it Th^t defendant falsely pretended to Buxton that the sum of 

"retenceas* ^^*' ^^' ^^^ ^^^ ^^^^ ^'™ *^ ^^® '^^^^' ^"^ thereby ob- 
would be likely tained from him one sovereign, one half-sovereign, four 

to defraud a,,^ o n \ ' o -n •!• 

person of ordi- half-crowns, &c., of the monies of Buxton, with intent to 

nary caution. 

Therefore, where A., the secretary of a lodge of Odd Fellows, told B., a member of iheiodge, 
that he owed the society 135. 9d., when in fact B. only owed 2s 3d., and A., by this false pre- 
tence^ obtained the money of B. : Heldf that this was an obtaining of money by false pretence« 
within the statute 7 & 8 Geo. 4, c. 29, s. 53. 



WOOLLEV, 
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cheat and defraud him^ whereas, &c. The second count 1850. 
alleged the obtaining of the same monies, omitting the ""^^"^^^^ 
aoTereign and half-sovereign. Third count, falsely pre- v 

tendiog to Joseph Buxton that 13«. 9d. would be due and 
owing on the 20th of November, 1848, from him to a cer- 
tain society, called the Earl of Uxbridge Lodge of Odd 
Fellows, and obtaining 13^. 9d. 

It appeared in evidence that Joseph Buxton was a mem- 
ber of the lodge; that his contribution was 9c/. a fortnight; 
that the prisoner was permanent secretary of the lodge, 
with a salary; that it was his duty to receive money from 
the members in lodge hours, but he had no authority to 
receive any out of the lodge; that on the 17th November, 
1850, prisoner himself brought and tendered to Buxton out 
of the lodge, a writing or summons in the words follow- 
ing:— 

Earl of Uxbridge Lodge, Burton-upon-Trent, 
November 14M, 1848. 

Sir and Br. (Brother), 

I hereby give you notice you owe to your 

lodge, for contributions, &c., the sum of 13s. 9e/., due on 

the 20th inst. 

Your*s respectfully, 

William Woolley. 
To Mr. Joseph Boxton. 

The 20th November was the next lodge night after the 

14th. Prisoner said, I have brought you a summons for 

the money you owe the lodge. Buxton opened the paper 

and said, *' Do I owe that amount, 13*. 9d,Y' Prisoner 

said, *^ you do." Buxton said, " it is not long since I paid 

a sum at the lodge to you." Prisoner said, " that is what 

you owe." Buxton said, " very well," and paid him 14*., 

and received 3ef. in change; but Buxton could not recollect 

in what coin he paid, except that there were half-crowns. 

Buxton had never paid money out of the lodge before. 

He never paid any more, nor went to the lodge afterwards. 

Prisoner wrote on the paper, " November 17th, 1848. 

Received IS*. 9d. on this account. William Woolley." 

It appeared by the books of the lodge, in prisoner's 

h2 
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1850. writing, that Buxton had paid 3s. 9d, on the S3rd October 
at the lodge, and that on the 20th November two sums of 
9d, and a subscription of 8d, were due from him. The 
WooLLEY. prisoner accounted to the treasurer on the 20th November, 
and paid him 4/. lis. id,, but no sum of 13^.9^. from 
Buxton. There was no entry on the 20th November of 
any fine inflicted on Buxton; but there was an entry, in 
prisoner's writing, of a fine of I5. on him on the 4th De- 
cember. Fines are entered at the time they are inflicted. 
On the 22nd October, 1849, there is an entry against 
Buxton's name "21/10 expelled." 

Mr. Vaugharif for the prisoner, objected, 1st, that there 
was no false pretence within the stat. 7 & 8 Geo. 4, c. 29, 
s. 53 ; that the fact of what was due was as much within 
the knowledge of Buxton as of the prisoner; that it was no 
more a false pretence than if a creditor should say, you owe 
me 5/., when the debt was only 2/., and so obtain 5/. (a) 
2nd, that if there be any false pretence, it is the paper or 
summons, which therefore ought to be set forth in the in- 
dictment (J). 

On the other side, it was contended that the false pre- 
tence was the oral assertion of the prisoner, (who himself 
brought the paper signed by himself), that the money was 
due (c). 

I request the opinion of the Court whether this convic- 
tion can be sustained upon all or any of the counts of the 
indictment. 

R. v. WoOLLEY. 

The same prisoner was also convicted on an indictment 
charging him with obtaining a sovereign from William 

(a) See K. V. Witchell, 2 East, {h) See 1 Stark. Cr. PI. 97. 

P.C. 830 ; R.V.Johnston, 2 M. C. (c) See the case of HamiUan ▼. 

C. 254 ; R. V. Ball, Carr. & Mars. Reg. (in error), 16 Law J. (M. C.) 

249; R. V. Reed, 7 C. & P. 848. 9. 



Reqina 
v. 
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Buxton by false pretences, with intent to defraud him. 1050. 
The indictment was in a similar form to the preceding one. 
William Buxton was a member of the lodge, and contri- 
buted 9d. per fortnight. He had been residing at Man- 
chester, and paid through his mother, who resided at 
Burton-upon-Trent. 

It appeared by the prisoner's books that payment of 
Is. 6d, was made, on account of William Buxton, on the 
2Srd April, 1849, so that Ss. would be due on the 18th 
June; and there is an entry by the prisoner of payment by 
Buxton of 3^. on the 18th June. On the 15th June Bux- 
ton returned to Burton, and on the 18th went to the lodge, 
being a lodge night. When he was outside the door, he 
saw the prisoner inside, who told him he could not be ad- 
mitted till he was clear. Buxton asked what was due, the 
prisoner said, 13*. 5d,; Buxton gave him a sovereign, and 
was then admitted. The prisoner went to his desk and 
entered 13*. 5d. on Buxton*s card ; but paid over to the 
treasurer 55. only as received from Buxton, which was the 
sum really due. 

The same objections were made also in this case, so far 
as they were applicable. 

(Signed) E. V. Williams. 



COURT FOR CROWN CASES RESERVED. 



BEFORE LORD CAMPBELL, C J., PARKE, B., ALDERSON, B., 

CRESSWELL, J., AND £RLE, J. 



Vaughan for the prisoner. — The false pretences within ApTH7,7ih. 
the statute are, 1st, where the party makes a false repre- 
sentation of his own situation or circumstances ; 2nd, where 
the representation is as to some event which is alleged to 
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I860. have happened ; and 3rd, where a third person's name is 
introduced, whereby additional credit is obtained. In the 
case of Rex v. Bamard{a) the prisoner falsely pretended 
to be a member of the University of Oxford ; in Reg. ▼. 
Wichham{b\ to be a captain in the East India Company's 
service; in Hamilton v, Regina^ in error (c), to be a captain 
in the 5th Dragoon Guards. As to past events, the case of 
Young v. Rex{d) is a leading authority, and in the cases of 
Rex V. Coleman{e) and Rex v. Frceth{f) the names of 
third persons were introduced ; and these are all cases in 
which the person imposed upon could not be informed of 
the truth or falsehood of the statement, and had not the 
means of obtaining that knowledge at the time: and I 
submit that where the party to whom the representation is 
made had the means of knowledge it is not a false pretence 
within the statute. 

Lord Campbell, C. J. — That is your definition of a 
false pretence ? 

Vaughan. — I cannot find one. 

Alderson, B. — It is a false representation of an exist- 
ing fact. 

Vaughan. — If a person went round to collect subscrip- 
tions for a church to be built at a place named, when there 
was no intention of building a church there, this would not 
be a pretence within the statute. 

Erle, J. — How is the statement of a future possible fact 
essentially false? a church might be built there. 

Alderson, B. — If the false pretence was that a church 

(«) 7 C. & P. 784. (e) 1 Leach, 303 n. ; 2 East, 

(b) 10 A. & E. 34. P. C. 672. 

(c) 16 Law J. (M. C.) 9. (/) R. & R. C. C. 127. 
id) 3 T. R. 98. 
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had been built there, and that a debt was due for it, and on ig5o. 
that false pretence money was obtained, that would clearly 
be within the statute. It is possible in every case for per- 
sons to make inquiries before parting with their money, and 
if persons did so they would not be cheated. 

Vattghan. — My contention is, that the false representation 
is not a false pretence, if it is a matter on which the person 
to whom the pretence is made may be cognizant as well as 
the one who makes the pretence. 

Lord Campbell, C. J. — If a tax collector said to a man 
that ten shillings were due for taxes, which had in fact been 
paid by the man's wife to the collector half an hour before, 
unknown to the man, and the money was obtained of the 
roan, would not that be a case within the statute ? 

Vauffhan. — A mere lie would not be within the statute. 

Alderson, B. — What is it but a mere lie for a man to say, 
" I am sent by Mrs. Thompson to you for a pair of shoes," 
when in fact he was not ? That is the commonest case. 

Vaugkan, — There the person has no means of knowledge 
that it is false. 

Alderson, B. — He might inquire. 

Vaughan, — The lady might live five miles off. 

Alderson, B. — It would be just as much a false pre- 
tence if she lived next door. 

Parke, B. — It does not depend upon distance. There 
was formerly an idea that the pretence must be one that 
was likely to defraud a person of ordinary caution ; but in 
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1850. ^he case of Reg. v. Wickham{g) Lord Denman says, *' I 
never could see why that should be. Suppose a man has 
just art enough to impose upon a very simple person and 
WooLLBY. defraud him, how is it to be determined whether the degree 
of fraud is such as shall amount to a misdemeanor : who is 
to give the measure ?" and on Mr. Pricey who argued the 
case, referring to the case of Reg. v. Jones (A), where Lord 
Holt says, ''It is no crime, unless he came with false 
tokens. Shall we indict a man for making a fool of another i 
let him bring his action." Lord Denman further said, 
" Why is it the prosecutor's folly more than the defendant's 
fraud ? This point is sometimes put as if a lie were some- 
thing laudable. There are indeed cases where the pretence 
is so very foolish, that it is difficult to say that an imposition 
is presumed, but still who is to give the measure?" It does 
not signify what the false pretence is. If it be a false pre- 
tence of an existing fact, and the property be obtained upon 
it, that is enough. 

Vaughan. — The earlier cases go upon the ground that a 
certain degree of caution should be used. And Mr. Justice 
Wibnoty in the case of iif^j: v. Wheatley{i\ says, " that in 
such impositions or deceits, where common prudence may 
guard persons against the suffering from them, the ofience 
is not indictable, but the party is lefl to his civil remedy for 
the redress of the injury that has been done him. But 
where false weights and measures are used, or false letters 
produced, or such methods taken to cheat and deceive as 
people cannot by any ordinary care or prudence be guarded 
against, there it is an offence indictable." 

Erle, J. — The law is not for the protection of the strong 
only. 

Lord Campbell, C. J. — The weak and inconsiderate 
want protection most. 

{g) 10 A. & £. 34. (A) 2 Ld. Ray. 1013. (i) 2 Burr. 1129. 



OXFORD CIRCUIT, 14 VICT. 105 

Vaughan. — An untrue warranty of a horse would not be 1860. 



a false pretence. 

Erle, J. — Mr. Kenrick was convicted because horses ran 
away, and he knew it(A). 

Parke, B. — Mr. Greaves observes (/), in a note to the 
case of Reg, v. Wickhamy that the jury are " to give th^ 
measure, and that it is for them to say whether or not the 
pretence used were the means of obtaining the property. 
Any rule grounded upon the pretence being such as would 
impose upon persons of ordinary caution, would leave all 
such as are unfortunately gifled with a less degree of caution 
at the mercy of the fraudulent and designing." 

Lord Campbell, C. J. — The person making the false 
pretence knows that nothing is due. The other party may 
know it, or may not If he knows it, and parts with his 
money, the money is not obtained by means of the false 
pretence ; but if he does not know it, then it is. 

Vaughan. — If a tradesman, knowing that nothing is due 
to him, says to his customer that 5s, are due, and gets the 
money, would that be a case within the statute? 

Lord Campbell, C. J.— If you ask my opinion, I should 
say that it would. What is the difference whether, in order to 
ascertain the truth, the party to be defrauded should inquire 
of a third person, or go to his own countinghouse and see 

(k) See the case of Reg, v. Ken- and dri?e, and tractable in every 

ricky 5 Q. B. 49. In that case the respect, whereas in truth and in 

charge was, that the defendant fact this was not so, as the defendant 

falsely pretended that a mare and knew. The jury found that the re- 

geldiog had been the property of a presentations were false, and the 

lady deceased, and were then the animals vicious, 

property of her sister, and that the (/) 2 Russ. Cr. & M. (Greav. 

mare and gelding were quiet to ride ed.) 289. 
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1860. by his books what money he had paid, and thereby ascer- 
tain if it was due ? 



Reoina 

V. 
WOOLLBY. 



Alderson, B. — All the people who send letters asking 
charity, and who obtain money thereby, are, if their state- 
ments are false, liable to be indicted for obtaining money 
by false pretences. 

Lord Campbell, C. J. — Lord Denman has laid the law 
down most correctly, and I entirely agree with him. 

Parke, B., Alderson, B., Cresswell, J., and Erle, J., 
concurred. 

Conviction affirmed. 

Huddleston for the prosecution. 

Vaughan for the prisoner. 

[Attomies — B(u$ aod -.] 



BEFORE C. S. GREAVES, ESQ. QC. 



Reoina r. Thomas Young and Edward Penney. 

In a case of XVECEI VING, The prisoners were indicted for receiv- 
attioM had one ing 40 lbs. weight of mutton, knowing the same to have 
mSrf *e »^" feloniously stolen. 

names of all the 
witnesses, and 

at the end had In the course of the trial it was proved that Hannah 
aUo conuinedT Seedhouse, who had been duly examined before the com- 
* n* K*"" ^^ mitting magistrate, according to the provisions of the 1 1 & 

all tno witnesses^ 

and to which 12 Vict. c. 42, s, 17, had been confined during the assizes. 

was the signa- 
ture of the ma- 
gistrate, and each witness signed his own deposition : Held to be correct. 
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and was wholly unable to attend the trials and thereupon 1850. 
her deposition was tendered in evidence. ^T^^^^^ 

. . RlOINA 

The depositions of all the witnesses had only one caption v, 

at the commencement, in the following terms : " The exa- 
minations of [here the names of the said Hannah Seedhouse 
and all the other witnesses were set out], taken on oath, 
&c, before the undersigned, one of her Majesty's justices," 
&c. 

The statement of each witness was in the following form : 
'' This deponent, Hannah Seedhouse, on her oath saith/' 
&c. 

At the end of the statements of all the witnesses was as 
follows : " The above depositions of [here the names of 
Hannah Seedhouse and all the other witnesses were re- 
peated], were taken and sworn before me, at, &c. &c. 

" Thomas Entwistle." 

Each witness had signed his own statement ; but at the 
foot of the statement of each witness there was no signature 
by the magistrate. The depositions were all annexed 
together. 

Powell, for the prisoners, objected that the statement of 
each witness ought to be signed by the magistrate ; and 
that as the statement of Hannah Seedhouse was not so 
signed, it was not admissible. 

Mr. Greaves (after conferring with Williams, J.) — 
Mr. Justice Williams and myself are both of opinion that 
this deposition is admissible. By the 17th section, the 
*' depositions shall be read over to, and signed respectively 
by, the witnesses;" and therefore each witness must sign 
his own deposition ; but the same clause only requires that 
the depositions " shall be signed also by the justice," omit- 
ting the word " respectively," and therefore a single signa- 
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1850. 




ture of the magistrate^ in the manner adopted in this case, 
is sufficient. 

Verdict — Guilty (a). 

Vaughan for the prosecution. 



Powell for the prisoners. 



(a) See the case of Kegina v. 
Johnson, 2 C. & K. 355, where the 
same point was decided by Alder- 



ton, B., before the passing of the 
n & 12 Vict. c. 42. 



Gloucester Assizes. 



BEFORE C. S. GREAVES^ ESQ. Q.C. 



A deposition 
pioperly taken 
under the stat. 
11 & 12 Vict, 
c. 42, before a 
magistrate 
against a pri- 
soner on a 
charge of 
assault, is not 
receivable in 
evidence against 
him on a trial 
for feloniously 
wounding, al 



Regina v. John Ledbetter, Thomas Jenkins, John 

Brain, and Ann Goode. 

f V OUNDING. The prisoners were indicted for felo- 
niously wounding Thomas Goode, with intent to do him 
some grievous bodily harm. 



A surgeon proved that, at the time of the trial, Thomas 
Goode was so ill that it would be dangerous to his life for 
him to attend, and it was also proved that his deposition 
had been taken before the committing magistrate, according 
to the provisions of the 17th section of the 11 & 12 Vict. 

iha°*** ^Se*^^** ^' ^^' ^" * charge of assault, which was founded on the 

transaction be same identical evidence as was offered in support of the 

the witnos be present indictment. The deposition of Thomas Goode was 

IhS triaYfor'the thereupon tendered in evidence. 

felony. 

Such a deposition is only receivable in evidence where the indictment is for the same identical 
offence as that " charged before the justice, and upon *vbich such deposition was taken. 
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Huddlestoriy for the prisoner, submitted that, in order to 1850. 
render the deposition admissible, the charge before the jus- Reo,„a 
tice must have been the very same as that contained in the ^- 

T n nsKTTS It 

indictment; and that the words of the 17th section only 
rendered a deposition admissible where the trial was for the 
very same oflfence as that charged before the justice. 

Mr. Greaves. — Before the passing of this statute it was 
held, in Rex v. Smith (a), that a deposition taken before a 
justice on a charge of assault was admissible in evidence on 
an indictment for the murder of the party assaulted. And 
at one time it was considered, that if a witness was too ill 
to attend at the trial, his deposition might be given in evi- 
dence (&) ; but the contrary has since been held in the cases 
of Rex V. Savage (c) and Rex v. Osborn (d). The questions, 
therefore, are whether this section may not be considered 
merely declaratory of the circumstances under which a 
deposition may be received, and whether the case of Rex 
V. Smith is a binding authority since the passing of the 
statute. 



Mr. Greaves. — In consequence of the great importance 
of this question, I have consulted both Lord Campbell and 
Mr. Justice Williams^ and we are all of opinion that the 
deposition in this case is not admissible in evidence upon 
this indictment. Where a prisoner is taken before a magis- 
trate upon any charge, his attention is necessarily directed 
to that particular charge, and his cross-examination of the 
witnesses will probably be directed to meet such charge 
alone ; in addition to which, cases may well be supposed in 
which the justice might prevent the prisoner from cross- 
examining as to any thing which did not appear to him 
relevant to the particular charge then pending before him. 

(a) R. & R. C. C. 339. (c) 5 C. & P. 143. 

(6) See 1 Hale, P. C. 503 ; 2 (d) 7 Id, 799. 

Id, 52. 
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1800. Upon these grounds, it would be very unreasonable to per- 
"^^^^^^^ mit a deposition taken on a charge for one ofience to be 
V. admitted against a prisoner upon a trial for a dirorent 

offence. 

Then, if the words of the section in question be carefully 
examined, it is plain that they only authorize the giving in 
evidence of a deposition upon an indictment for the very 
same offence as was '^charged" before the justice. 

The section commences by directing the manner in which 
a deposition is to be taken against any person '^ charged 
with any indictable offence ; " and afterwards provides, that 
" if upon the trial of the person so accused*^ certain proof 
be given, such deposition may be read as evidence *' in 
such prosecution.*' Now that must mean a prosecution 
for the very offence charged before the justice. Whether, 
therefore, we look at the reason of the thing, or the words 
of the section, we are of opinion that a deposition is only 
admissible where the indictment is for the same identical 
offence as that '^charged" before the justice, and upon 
which such deposition was taken, and, consequently, this 
deposition must be rejected 



Guilty of an assault. 



Piffott for the prosecution. 
UuddUston for the prisoners. 



[Attornies. and Whallei/.1 
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1861. 



OXFORD SPRING CIRCUIT, 1851. 



Worcester City Assizes. 



BEFORE MR. JUSTICE PATTESON. 



Reoina r. Andrew Watson. 



F 



ORGERY. The prisoner was indicted for uttering a On an cxamina- 
forged £5 note of the Nottinghamshire Banking Company, of felony before 

a magistrate, the 
prisoner was 

It appeared that in the course of the examination of the asked if be 
prisoner on this charge before Mr. Sidebottom, the magis- any question to 
trate, the prisoner being asked, at the end of the evidence hi^^^'^^j^stead*^ 
in chief of one of the witnessess against him, whether he of asking any- 
wished to ask the witness any questions, the prisoner did a statement, 
not ask the witness any questions, but made a statement, J^n doJnonThe 
which was taken down by the magistrate's clerk, and not depositions, but 

•^ ^ ° ^ not signed by 

signed by the prisoner, but was signed by the magistrate, the prisoner, 

No caution had at that time been given to the prisoner. ceived no cau- 
tion : Held, that 
this statement 

Patteson, J. — This is not evidence in itself; but if some 7"°°^®^*' 

' ' dence per se, 

one is here who was present and heard the prisoner make ^"' '•**' ^^y o°« 

1 1 1 11 1 • • 1 n ^^° ^e^Td the 

the statement, that person may be called to give evidence of prisoner make 
it, and may be allowed to refresh his memory from what is evidwce^nt 
written on the depositions, but in cases like this, the prisoner refreshme his 

* ' ' * memory from 

ought to be first told that that was not the proper time for ^h^t ^a> thus 
him to make a statement^ and the note of Mr. Greaves to but in such a' 

case a prisoner 
ought to be told that that was not the proper time for him to make a statement. 
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1851. 

RCOINA 

V. 

Watson. 



the case of Rex v. Fagg{a) ought to be qualified to this 
extent. 

Mr. William George, the clerk to the magistrate, was 
called, and he proved that he heard the prisoner make the 
statement, and that he wrote it down in the depositions, 
and he gave evidence of the statement made by the pri- 
soner, refreshing his memory from what he had written in 
the depositions. 

Verdict — Not guilty. 



Selfe for the prosecution. 
Huddleston for the prisoner. 



[Attomies — Brewtter and Rea,"} 



(a) 2 R. C. & M. 883. In the 
case of Rexy. Fagg, 4 C. & P. 566, 
Baron Garrow had observed, that 
** nothing which a prisoner stated 
before he knew what the evidence 
against him was ought to be used 
to criminate him," upon which ob- 
servation Mr. Greaves gives the 
following note (2 Russ. C. & M. 
883) : **The statement of the pri- 
soner in this case was made be- 
fore the evidence in support of the 
charge had been gone through, and 
Garrow, B., strongly inclined to 
think it was inadmissible, and afler 
making the observation stated in 
the text, censured the taking of such 



a statement from the prisoner. The 
censure might well have been spared, 
as it is undoubtedly the duty of the 
magistrate to take down whatever 
a prisoner may say of his own ac- 
cord at any time during the pro- 
gress of the investigation of the case 
before him, and cases frequently 
occur where prisoners volunteer 
statements long before the witnesses 
against them have been examined. 
In Rex V. Mellor, Stafford Summer 
Assizes, 1 833, each of the prisoners, 
as soon as they got before the magis- 
trate, made a statement, and upon 
such statement each of them was 
convicted before Gumey, B." 
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BEFORE C. S. GREAVES, ESQ., Q. C 



B, 



Reoina v. Ford, Hiooinson and Mason. 



'URGLARY. The prisoner, William Ford, was con- A prisoner's 

coaoiel has oo 

victed, subject to the opinion of the Court for Crown Cases right oq a trial 
reserved upon the following n°e£^s de^i- 

tion ioto his 
p hand, and, after 

^A^^* the witness has 

"The prisoners were indicted for a burglary in the himif'hesiiU 
dwelling-house of Edward Johnson, and stealing therefrom gtatemenThe* 

two hams. It was clearly proved that the burglary had has made at the 
, . , . , , , i"«»- The pro- 

been committed by some person or persons, and that a large per course is 

and small ham had been stolen. The next morning but thedeposirion 

one after the burglary, Higginson and Maddock, being ^^^ ^^^ «^'°*V 

found in possession of the large ham so stolen, were appre- or to put in the 

hended. Maddock, whilst in custody, made a statement to wards, and re- 

a policeman, in consequence of which the policeman went ?*** ^^^ !l*^?^ 

*^ ' * ^ m order that he 

with Maddock to Ford, and asked Ford ' Where the hams may explain it. 
were that he had bought of Higginson?' Ford at that 
time denied having any hams, but on the way towards his 
house he said to the policeman, ' I have the little ham at 
home, but I know nothing at all about the big ham.' The 
policeman added, that neither he nor Maddock had said 
anything about little or big hams in Ford's hearing before 
Ford made this statement. On cross-examination the 
policeman was several times asked whether Maddock did 
not say in Ford's hearing, when he first met with Ford, 
'that is the man that bought the big and the little ham;' 
which he as often denied. The prisoner's counsel then 
proposed to put his deposition into his hand, to desire him 
to read it, and having done so, to ask him, * Whether he 
adhered to the statement that nothing had been said about 
the big or little ham in Ford's hearing before Ford made 
the statement about them.' But the prisoner's counsel did 
VOL. III. I N. p. 



FOAD. 
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1861. not propose to put the deposition in evidence. The depo- 
"^"^^ sition was signed by the policeman, and contained a state- 
ly, ment that when tlie policeman met Ford, Maddock said, 
* that is the man that bought the big and little ham.' 

" I consulted Mr. Justice Patteson, and finding that he 
had an impression that the course proposed had been per- 
mitted by some of the learned judges, but that his opinion 
was opposed to it, and entertaining myself a very decided 
opinion against such a course, and having on a previous 
day in the same assizes refused to permit it to be adopted, 
I thought it better to refuse to permit it in the present in- 
stance ; but out of respect for the opinion of any learned 
judge who might have permitted such a course, and in 
order that a point so likely to recur at the sessions as wel! 
as at the assizes might be finally settled, to reserve this 
case for the opinion of her Majesty's judges. 

" And I respectfully request their opinion, whether the 
prisoner's counsel was entitled, as a matter of right, to put 
the deposition into the witness's hand, to desire him to read 
it, and then to ask him whether he adhered to the state- 
ment he had made. 

" William Ford was convicted, and sentenced to twelve 
calendar months' imprisonment, with hard labour. 

"(Signed) Chas. S. Greaves.** 



COURT FOR CROWN CASES RESERVED. 



BEFORE LORD CAMPBELL, C. J., ALDERSON, B., COLERIDGE, 

J., PLATT, B., and TALFOURD, J. 



April 26th. Lord Campbell, C. J. — I am requested by Baron Parke 
to say that this is res judicata. His note is in these 
terms : — 

" Some cases occurred before my Brother Coltroan at 
York, and myself at Liverpool, in which the counsel for 
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the prisoner, in cross-examining a witness for the prosecu* 186I. 
tion, offered to put into his hand his deposition before the ^•^'^^^ 
magistrates, and then proposed to ask him, whether, haying ». 

looked at the paper, the witness still persevered in the 
statement already made in his evidence in Court. 

** We had some doubt as to the propriety of this course, 
but it having been permitted by some judges, we thought 
right to allow it, as it is very desirable that uniformity 
should prevail in the practice in this. respect. I have to re- 
quest the opinion of the judges whether we were right. 

" Dated the 23rd of April, 18*3. 

J. Parke. 

Answer. 

" The judges are of opinion that the course pursued in 
this case is inexpedient, and ought not to be allowed for 
the future. 

Denman, Williams, 
April 29th, 1843. Tindal, Coltman, 

Parke. Erskine, 

Alderson, Rolfe, 

Patteson, Cresswell." 

We think that we ought not to allow the question to be 
argued. The practice suggested is contrary to principle 
and inexpedient. The proper course is either to have the 
deposition read, and cross-examine upon it, according to 
the Queen! 8 case (a), or to put in the deposition afterwards, 
and recall the witness in order that he may explain it. 
The practice proposed is very inexpedient, and I have 
myself seen the inconvenience of it. 

Alderson, B. — If the witness is stating exactly what is 
in his deposition, and the deposition be put into his hand, 
and he is asked to read it, and he does so, and he is then 
asked if he persists in the statement he has made at the 

(«) 2 Brod. & B. 286. 
I2 
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Rkoina 

V, 

Ford. 
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trial, and he says that he does, the jury think that he has 
said something different when he was before the magis- 
trate, and thus a trick upon the jury may be easily prac- 
tised. 



Lord Campbell, C. J. — My learned brothers all agree 
with me in thinking that the practice proposed by the pri- 
soner's counsel was wrong. 

Conviction affirmed. 

Wade for the prosecution. 

Powell for the prisoners. 



Shropshire Assizes, 



BEFORE MR. JUSTICE PATTESON 



March 23r(f. 

Whera in a cri- 
minal case a 
witness is ill, 
aod is attended 
by a snrgeon, 



Reoina V. William Riley and John Riley. 

JVlGHT POACHING. The defendants were indicted 
for night poaching, with others, to the number of three and 
more, armed ; and in the seventh count of the indictment, 
the land was stated to be land '* of and belonging to John 
I^XlfTnot"" Whitehall Dod" (a). 

receive the wit- 

nem's deposi- (a) The other counts of the indictment were not proved. 

UoD in evidence 

under the stat. 11 & 12 Vict. c. 42, s. 17, unless the surgeon attend at the trial to prove 
that the witness is unable to travel ; but where a witness is permanently disabled and is not 
attended by a surgeon, other evidence that the witness is unable to travel may be suflficient ; but 
where the witness is attended by a surgeon, and a person prove at the trial that be, on llie 18th 
of March, saw the witness in bed, and that he appeared ill, the commission day being the 21st 
and the trial the 23rd, this is not sufficient proof of the illness of the witness to render his depo- 
sition admissible in evidence. 

In an indictment for night poaching it is sufficient to allege that the land is land *' of and be- 
longing to J. W. D./* without stating it to be " in the occupation of J. W. D." 
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iir 



On the part of the prosecution^ it was proposed to put in 
the deposition of Richard Shropshire, under the 17th section 
of the Stat 11 & 12 Vict. c. 42(6), on the ground that he 
was too ill to attend the present trial. Another witness, a 
gamekeeper, stated that he had seen Richard Shropshire 
on Monday the 18th of March; that he was then in bed, 
and appeared to be ill ; and that he was then attended by 



1851. 



a surgeon. 



The commission of these assizes was Wednesday the 
20th of March ; and the present trial was on the 23rd of 
March. 

J. G. Phillimore, for the defendants, submitted that this 
was not suflBcient proof of the illness of Richard Shropshire 
to allow his depositions to be given in evidence under the 
Stat. 11 & 12 Vict. c. 42, s. 17. First, because proof that 
a man was seen ill in bed on the 18th of March, was not 
sufficient evidence that he was unable to attend a trial on 
the 23rd ; and, secondly, that as there was a surgeon, he 
ought to be called. 




Patteson, J. — I think that in order to allow a deposi- 
tion to be read in evidence under this enactment, the 
surgeon should be called, if there be one attending the 
witness. There, no doubt, may be cases where a person 
may be not in a state of health to be able to be present at 



(6) By which it is enacted that 
" if, upoD the trial of the person so 
accused as fiist aforesaid [i.e. per- 
son chai'ged with any indictable 
offence] it shall be proved by the 
oath or affirmation of any credible 
witness that any person whose de- 
position has been taken as aforesaid 
is dead, or so ill as not to be able to 
travel, and if also it be proved that 
SQch deposition was taken in the 
presence of the person so accused, 
and that he or his counsel or attor- 



ney had a full opportunity of cross- 
examining the witness, then, if such 
deposition purport to be signed by 
the justice by or before whom the 
same purports to have been taken, 
it shall be lawful to read such de- 
position as evidence in such prose- 
cution, without further proof thereof, 
unless it shall be proved that such 
deposition was not, in fact, signed 
by the justice purporting to sign the 



same. 



•f 
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1S5I. a trial, and yet is not attended by a surgeon, and in such 
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cases other eiridence may be sufficient, especially wh^n die 
o. inability of the witness is of such a nature as to prevent 

even the possibility of his attendance as a witness. 

The deposition was not given in evidence ; but the case 
was made out by other evidence. 

J. O. Phillimore. — I submit that the seventh count is 
bad, as it does not state the land to be ^' in the occupation 
of" Mr. Dod. It is sufficient in a case of this kind to de- 
scribe the land by name, or by occupation ; here it is merely 
stated to be land '' of and belonging to Mr. Dod.*^ 

Carringion, for the prosecution, the term ''of" imports 
that the land is in Mr. Dod*s occupation. In all indictments 
for burglary, the occupkr of the dwellinghouse is the person 
to be named, and there the house is always described as 
the dwellinghouse " of" the prosecutor. 

Patteson, J. — Seisin would be enough till something 
further was shown. There was a case in which it was stated 
in the ^declaration that the plaintiff was seised in fee (tf a 
close, and it then went on to state that the dose was in his 
occupation^ and Lord Ellenborough there said, " I do not 
like these elegant novelties." The word '' occupation'* does 
occur in the statute under which these defendants are 
indicted. If it did, it might, perhaps, be necessary to insert 
it in the indictment. I think that the present indictment 
is sufficient, it is stated to be land ''of and belonging to" 
Mr. Dod, which I think means that the land is in his occu- 
pation. 

The jury found both the defendants guilty. 

Carrington for the prosecution. 

•/. G. Phillimore for the defendants. 

[Attomies — Lahin and Hughes. 1^ 
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OXFORD SUMMER CIRCUIT, 1850. 



Abingdon Assizes. 



BEFORE MR. JUSTICE VAUGHAN WILLIAMS. 



Regina V. Mary Ann Skelton and Henry Batting. 



July Wlh, 

ONCEALMENT of birth. The indictment charged, if a woman be 



c 

that on the ISlh day of May, 1850, the defendant, Mary ^hli^'I^ichli 
Ann Skelton, was delivered of a child, which instantly died, dead, and a maa 

take the body 

and that she, by secret burying, endeavoured to conceal the and secretly 
birth ; and that the defendant, Henry Batting, " unlawfully |l,"^u Ar 
was present aidinir, abetting^ and assisting the said Mary Jhe concealment 

^ ©' & & J by secret bury- 

Ann Skelton the misdemeanor and offences aforesaid to do ing, under the 

. . „ Stat. 9 Geo. 4, 

and commit. c. 3J, 8.14, and 

be for aiding 

It appeared that the defendant, Mary Ann Skelton, had her, under 8.31, 
cohabited with the other defendant, and that she gave birth l!l*f.'f„'?f * 

' o common pur- 

to Still-born twins, on Saturday, the 18th of May, 1850, and po»e »n]>oih in 

thus endeavour- 
that the male defendant at first put the bodies of the children ing to conceal 

into a box, and that on the following Monday he took the ^^:^\^, ^^^^ ^|,/ 

bodies and buried them in a field near the Reading and ju7™»s^b* , 

^ satisfied not only 

Reigate Railway, where they were found, in consequence of that she wished 
a statement of the female defendant as to where they were, birtb, but was a 
It was proved that both the defendants gave contradictory ^Jj^jne that 
accounts of the transaction, and that on the 4th of June wish into effect 

by the secret 

the female defendant told a witness named Herring that burial by the 
she had not recently been delivered of a child. ^^^ in p,,,. 

suance of a 
common design 

A. M, Skinner for the defendants. — Does your Lordship between them, 
think that the evidence sustains the indictment? 
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1860. Carrington, for the prosecution, cited the case of Regina 

V. Bird and Nash (a). 



Vaughan Williams, J. — I shall tell the jury that if 
there was a common purpose in the two defendants of en- 
deavouring to coneeal the birth, and the bodies of the chil- 
dren were buried by the hand of the man, in pursuance of 
that common purpose, both the defendants ought to be 
convicted. 

A. M. Skinner addressed the jury for the defendants. 

Vaughan Williams, J. (in summing up) — If you think 
that it is not satisfactorily made out that Mary Ann Skelton 
was a party to a common design of both the defendants to en- 
deavour to conceal the birth of these children by the secretly 
burying of them by the other defendant, you ought to acquit 
her ; as it must be made out to your satisfaction, not only 
that she wished to conceal the birth, but was a party to the 
carrying that wish into effect by the agency of Henry 
Batting, in pursuance of a common design between them ; 
and if you should acquit her, the case fails as to both the 
defendants. You will probably come to the conclusion 
from her denial to Herring that she had recently had a 
child, that she endeavoured to conceal the birth. But in 
order to convict the defendants, you must be satisfied, 
not only that the defendant Batting secretly buried the 
children, but did so in pursuance of a common design of' 
both the defendants. The woman certainly wished to con- 
ceal the birth, and gave very different accounts of the 
transaction; and you may infer from those circumstances 
that she was a partaker in the common purpose; but if you 
should think that there is any reasonable doubt whether 

(o) i4n/e, vol. ii.p. 817. 
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the burial by the man was in pursuance of a common pur- isoo. 
pose in both, you ought to acquit them. 



The jury found both defendants guilty. 



Reoxiia 

o. 
Skslton. 



Carrington for the prosecution. 



A. M. Skinner for the defendants. 



lAttomies— Roberts and F, M. ShcambeJ] 



Regina V, Daniel Whitfield. 

A July l'2lfc. 

SSAULT with intent to commit a rape, with a count a person deaf 

for a common assault, . f^te^'tSli?". 

misdemeanor* 
A jury was im* 

The defendant was deaf and dumb. paQelied to try 

whether he was 
mute by the 

Vaughan Williams, J., directed a jury to be impanelled 2^.''**°d^ 
to try whether the defendant stood mute of malice, or from their fiudiog 

the visitation of God. they were sworn 

to try if he was 
of sound mind. 

The jury was sworn to try that question, and it was "**.<*** ^**«>'. 

, J ^ 9 finding that he 

proved by Mr. Grimshaw that he had known the prisoner was so, bis 
for fifteen years; and that during all that time he was deaf and Sot^ilty for 
dumb, and that he could communicate with the defendant K"; '°° ^^^ . 

^ ' trial proceeded 

by signs. in tbe usual 

manner, and 
the evidence was 

Vaughan Williams, J., that disposes of the first Suil"d2e^dMt. 
question. 

The jury found that the defendant was mute by the visi- 
tation of God. 



Vaughan Williams, J., then directed the jury to be 
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I860. sworn to try whether the defendant was of sound mind or 




not. 



Mr. Grimshaw said, ^ The defendant is a farm labourer^ 
and he understands his work very well." 

Vaughan Williams, J. — That is not sufficient. 

Mr. Judd, the governor of the prison at Abingdon, being 
sworn, said, " The defendant has his intellects perfectly." 

Vaughan Williams, J. — That is sufficient. 

The jury found that the defendant was of sound mind (a). 

Vaughan Williams, J. — As he has counsel, and this 
is a dharge of misdemeanor, his counsel may plead not 
guilty for him. 

J. Jefferys Williams for the defendant pleaded for the 
defendant not guilty ; and the trial proceeded in the usual 
manner, and the evidence was not interpreted to the defend- 
ant (h). 

Verdict — Guilty of a common assault. 

Carrington for the prosecution. 

«/. Jefferys Williams for the defendant. 

[Attornies— jETatn^a 6f Son and Frankum.'] 

(a) See the case of Rtx v. Priir Assizei, 1852} the priaooer, who 

chard, 7 C. & P. 303, and the case was defended hy counsel, liad the 

of Rtx V. Dyson there cited. whole of the cTidence interpreted 

(6) On the trial of Gulielmo Ka- to him, merely because he was an 

labeiigo, who was tried for the mur- Italian who did not uodeistgnd the 

der of his uncle before Mr. Justice English language. 
Wightmarit at the Oxford Spring 
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Worcestershire Assizes. 



BEFORE LORD CAMPBELL, C. J. 



M 



Kegina v. Samuel Lowe. 



ANSLAUGHTER. The prisoner was indicted for if an engineer, 
the manslaughter of Thomas Tibbitts. employed to ' 

^ manage a steam 

engine engaged 

It appeared that he was an engineer, and that his duty miners from a 
was to manage a steam engine employed for the purpose of l^he engine^n* 
drawing up miners from a coal pit; and when the skip con- *^« charge of 

, , , an Ignorant boy, 

taining the men arrived on a level with the pit's mouth, his who tells him 
duty was to stop the revolution of the windlass, so that the to manaee it, 
men might get out. He was the only man so employed on "nce°of theVn- 
the premises. On the day in question he deserted his post, gincera man is 

. , , drawn up, who 

leaving the engine in charge of an ignorant boy, who, before is killed from 
the prisoner went away, declared himself to the prisoner inthe"boyio ' 
to be utterly incompetent to manage such a steam engine ™»*»*ge **!« ««>- 

•' r o & gioe, this is 

as the one entrusted to him. The prisoner neglected this manslaughter in 
warning, and threatened the boy, in case he refused to do a person may 
as he was ordered. The boy superintended the raising of jj,' ^de? ° 
two skips from the pit with success, but on the arrival at *>»"?««*f ii*We 

* '■ ^ ' to be convicted 

the pit's mouth of a third, containing four men» he was of manslaughter 
unable to stop the engine, and the skip being drawn over der. 
the pulley, the deceased, who was one of the men, was 
thrown down into the shaft of the pit and killed on the spot. 
It appeared that the engine could not be stopped ''in 
consequence of the slipper being too low,*' an error which 
it was proved that any competent engineer could have recti- 
fied, but which the boy in charge of the engine could not 

Huddleston, for the prisoner, contended, that a mere 
omission or neglect of duty could not render a man guilty 
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of manslaughter, and he cited the cases o( Rex v. Green{a) 
and Rex v. Allen {b). 

Lord Campbell, C. J. — I am clearly of opinion that a 
man may, by a neglect of duty, render himself liable to be 
convicted of manslaughter, or even of murder. 

Verdict— Guilty. 

W. H. Cooke and E, Vaughan Richards for the prose- 
cution. 



Huddleston for the prisoner. 



[Attornies — Hayes Sf Son and Wilton,'] 



(a) 7 C. & P. 156. 



(6) ' Id. 153. 



Oloucester Assizes. 



BEFORE MR. JUSTICE TALFOURD. 



Regina V. Mary Ann Bennett. 

Jl ERJURY. The prisoner was convicted, subject to 
the opinion of the Court of Crown Cases reserved upon the 
following 

Case. 
" Mary Ann Bennett was tried before me at the last 
assizes for the county of Gloucester, on an indictment 
charging her with wilful and corrupt perjury, committed on 
fendant got Mr. the trial at the Gloucester Spring assizes, 1850, of Shadrack 
for her a letter, Lewis and Isaac Hopkins for a rape upon herself. 

which was pro- 
duced and which was material : Held, that this was sufficieDt, and that id the iDdictmeot it was 
not necessary to aUege what letter it was that she got Mr. M. W. to write. 

In an indictment for perjury an express averment that a question was material lets in evidence 
to prove that it wu so. 



In an indict- 
ment for per- 
jury it was 
averred to be a 
material ones* 
tion whether the 
defendant cot 
*' on§ M. W. to 
write a letter for 
her." It was 
proved on the 
trial that the de* 




OXFORD CIRCUIT, 14 VICT. 125 

** The indictment against Mary Ann Bennett^ after stating i^qq 
the trial and the oath taken by the prisoner as a witness in 
the usual form, proceeded thus to allege the materiality of 
the matters assigned as perjury, and the prisoner's evidence 
to which the assignments were applicable. 

" That upon the trial of the said indictment the following 
questions became and were material, and each of them re- 
spectively became and was a material question whether or 
not the said M. A. Bennett ever got one Milo Williams to 
write a letter for her, and whether or not she the said M. 
A. Bennett saw the said Milo Williams at the house of the 
father of the said prisoner Shadrack Lewis, when the said 
letter was written, and whether or not she ever saw the 
said Milo Williams at the house of the said father of the 
prisoner Shadrack Lewis, and whether or not she ever 
saw the said Milo Williams in any house, and whether or 
not she ever saw the said Milo Williams more than once, 
and whether or not the said Shadrack Lewis and the said 
Isaac Hopkins, or either of them, violently, feloniously, and 
against the will of the said M. A. Bennett, ravish her. 

" * That said Mary Ann Bennett being so sworn, &c. 
then and there, on the said trial, upon her oath aforesaid, 
falsely, corruptly and wilfully, &c. did depose and swear 
(amongst other things) in substance and to the eflfect fol- 
lowing, that is to say, that she (meaning the said M. A. 
Bennett) never got a Mr. Milo Williams (he the said Milo 
Williams being then present in Court during the said 
trial) to write a letter for her, and that she (meaning the 
said M. A. Bennett) did not see the said Mr. Milo Williams 
at the house of the father of the said prisoner Shadrack 
Lewis when the said letter was written, and that she (mean- 
ing the said M. A. Bennett) never saw the said Mr. Milo 
Williams at the said house of the said father of the said pri- 
soner Shadrack Lewis, and that she (meaning the said M. A. 
Bennett) never saw the said Milo Williams in any house, 
and that she (meaning the said M. A. Bennett) never saw the 
said Milo Williams more than once, and that the said Shad- 
rack Lewis and Isaac Hopkins violently, feloniously, and 
agiunst the consent of the said M. A. Bennett, ravished her/ 
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1850. *' The indictment then proceeded to negative the truth of 

the matters sworn in these terms: — 

*' ' Whereas in truth and in fact the said Mary Ann 
Bennett did get the said Milo Williams to write a letter for 
her, &c.' and concluded in the usual form. 

'Mt was proved that at the trial of Lewis and Hopkins, 
the prisoner, when the witness was asked^ on her cross^X'- 
amination, whether she ever got Mr. Milo Williams (who 
was pointed out to her in Court) to write a letter for herf 
that she replied, * No, I did not.' 

*' That a letter was then exhibited to her, and the ques- 
tion was repeated as to * this letter ? ' that she repeated 
her denial. She was then asked, * Did you not get Mr. 
Milo Williams to write this letter at Lewis's father's house?' 
She replied, ' I did not.' She was then asked whether she 
ever saw Williams at Lewis's father's house?' She said, 
M never did.' Again, whetlier she ever saw Williams? 
She replied, * once at Chepstow; never but once.' She was 
then further asked, whether she ever saw Williams at her 
father's house? She replied, ' not in any house/ 

" The questions were afterwards in substance repeated to 
her by the judge, but she persisted in the same denials. 

*' She deposed to the perpetration of a rape on her 
person by both prisoners in succession, each assisting the 
other. 

" Upon the trial of the indictment for perjury the letter 
in question, which had been given in evidence to contradict 
her on the trial for rape, was sworn by Milo Williams to 
have been written at the house of the father of Lewis, after 
the committal for rape, by himself, upon her suggestions, 
read over to her by him, signed by her with her mark, and 
by him taken away for transmission to Lewis in Gloster 

gaol. It was as follows : — 

' St. Briavall's Common, 
* Sbadrack Lewis, ' January 4th, 1850. 

* Dear Friend, 

' Your master, Mr. Milo Williams, 

called to see your father about your unfortunate situation. 
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I have told him I will do all I can to clear you, and I am 1860. 
glad I was at yoor father's house when Mr. Williams called. 
I should not have went to the police about the matter at all 
if I had not been persuaded by Betty Wood and Nany 
Vine. I had too many backers or I should not have 
troubled about it. 

* If you are as willing as myself when you return, I have 
no doubt all will be well as it was before. Your father is 
well. 

* I am your's, &c. 

her 

* Mary Ann X Bennett. 
* Witness, "»'*• 

* MiLo Williams.' 

" Other confirmatory proof of the truth of Mr. Williams's 
statement was given, and the jury found the prisoner guilty 
on all the assignments of perjury except on that assigned 
on the allegation that she never saw Williams but once 
(which there was no proof to negative), and the assignment 
on the all^ation of the rape itself, the sufficiency of which, 
therefore, it is not necessary to consider. 

** For the prisoner it was objected, 

" That the materiality of the matters assigned as perjury 
was not sufficiently alleged in the indictment. 

" That the reference to the letter was too vague and ge- 
neral, and not properly pointed to tlie particular letter in 
question. 

'' That the reference to Milo Williams, and to Lewis's 
father's house, were not properly introduced by an aver- 
ment. 

'* That the letter produced in evidence was not suffici- 
ently identified with the statements on the record to support 
them. 

" It was also contended, that the whole transaction of the 
letter was not sufficiently material to the charge of rape, 
but I thought it clearly was so under all the circumstances 
in proof before me, and I did not reserve this objection. 
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1860. *' I respited the judgment; and reserved the other objec- 

tions for the opinion of the Court of Criminal Appeal. 

" (Signed) T. N. Talfourd." 




COURT FOR CROWN CASES RESERVED. 



BEFORE LORD CAMPBELL, C J., ALDERSON, B., COLERIDGE, 

J., PLATT, B., and TALFOURD, J. 



AprU26th. P. M^Mahon for the defendant — The first objection is 
that the indictment states that it was a material question on 
the trial of an indictment for a rape, whether the then pro- 
• secutrix " got one Milo Williams to write a letter." How 
could it possibly be material that she got him to write a 
letter ? 

Talfourd, J. — Mr. Cooke also objected, that some 
letter should have been pointed out by the indictment. 

P. M* Mahon. — Mr. Williams writing a letter never 
could be material. 

Coleridge, J. — There is an express averment that it 
was m«Uerial, which lets in evidence to prove that it was so. 
There is also an allegation that it was material whether she 
got any Milo Williams to write, and then she swears that 
she did not get a particular Milo Williams to write. 

P. M'Mahon. — She does not in her evidence depose 
that she never got the said Milo Williams to write. 

Powell, for the prosecution, was stopped by the Court. 

Lord Campbell, C. J. — The objections, as it appears to 
me, cannot be sustained. The identity of Milo Williams is 
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I think sufficiently shown; and the point, that some parti- isai. 
cular letter must be referred to in the indictment, was very 
properly not pressed. It is a matter of evidence whether 
the letter was material, and the evidence here shows that it 
was abundantly material. 

Alderson, B.— I had a little doubt at first whether *^a 
letter" was sufficient, but the averment is, that it was mate- 
rial, and the letter, when given in evidence, turns out to be 
so. The other objection is, that it is averred to be material 
that one Milo Williams wrote. I think that the statement 
as to Milo Williams, in what she swore, is sufficiently 
identified with the Milo Williams in the averment of mate- 
riality. 

Coleridge, J. — It would have been better if the first- 
mentioned Milo Williams had been more clearly identified 
with the Milo Williams whom she swore to; but it is 
averred to be a material question whether she got Milo 
Williams to write a letter, and it proved that it was so. 

Platt, B. — I am of the same opinion. 

Talfourd, J. — I was struck at the trial with the point 
as to writing " a letter," but I am now satisfied that the 
objection cannot be sustained. 

Conviction affirmed. 

Huddleston and Powell for the prosecution. 

W, H, Cooke and P. M^Mahon for the defendants. 
[Attomies — Roberts and Brown.'} 



VOL. 111. K N. P. 
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1851. 

Regina v. William Hallett. 

An arbitrator Jl ERJURY. The defendant was convicted, subject to 
the 77ih seciion the opinion of the Court of Crown Cases reserved on the 

co:'rr.'A°cr f°"«"'"g 

9 4 10 Vict. Case. 

C.95, has no 

authoriry lo ad- "The prisoner was indicted for perjury, committed before 

miniMer an oath, ,.. i. i. % /•! 

andifhedoes all arbitrator on an arbitration directed by order or the 
wi\nfti?annor j^^g^ ^^ ^ Couuty Court, and with the assent of the parties, 
be convicted of pursuant to the 77th section of the stat. 9 & 10 Vict. c. d5. 

perjury on an '^ 

oaihkosworo. The oath was administered in the usual form by the arbi- 
trator appointed. It was objected for the prisoner, that 
the arbitrator had no power, either under the County Courts 
Act or otherwise, to administer the oath, and that neither 
by that act nor otherwise was a party sworn and giving 
evidence at such arbitration made liable to the pains of 
perjury. The prisoner was found guilty. I respited the 
judgment, and reserved the point for the opinion of the 
Court of Criminal Appeal. 

" The question for the opinion of the Court is, whether 
indictment for perjury will lie in respect of an oath so 
taken and evidence so given. 

(Signed) T. N. Talfourd." 



COURT FOR CROWN CASES RESERVED. 



BEFORE LORD CAMPBELL, C J., ALDERSON, B., COLERIDGE, J. 

PLATT, B., and TALFOURD, J. 



A. M. Skinner for the defendant. — The present de- 
fendant was the defendant in the cause which was referred 
to arbitration. 
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CoLERiDOE, J.-^From the case it appears that the pre- 
sent defendant was " a party/' which no doubt means that 
he was a party in the cause in the County Court 

A, M. Skinner. — I submit that an arbitrator has no 
power to administer an oath, except where such power is 
given to him by act of pailiament. Mr. Watson, in his 
work on Awards, says (a), " before the recent stat. 3 & 4 
Will. 4, c. 42, an arbitrator had no power to administer 
an oath to the witnesses examined in the course of the re- 
ference;** but under the 41st section of that stat. " where in 
any rule or order of reference, or in any submission to ar- 
bitration, containing an agreement that the submission 
shall be made a rule of Court, it shall be ordered or agreed 
that the witnesses upon such reference shall be examined 
upon oath, the arbitrator or umpire is authorized to admi- 
nister the oath." In that statute the legislature did not 
contemplate County Courts, and the "rule" there mentioned 
is a rule of one of the superior courts, and Mr. Watson 
adds(6), 'Uhat in cases where the submission to arbitration is 
by agreement, and does not contain a provision that it may 
be made a rule of Court, the law remains as it was before 
this statute, viz. that the arbitrator has no power to admi- 
nister an oath to the witnesses to be examined before him." 
By tiie 77th section of the County Court Act, 9 & 10 Vict. 
C.95, it is enacted, that the judge may in any case, with the 
consent of both parties to the suit, order the same " to be 
referred to arbitration ;" and the award is entered as the 
judgment in the cause. By the 83rd section the parties 
may be examined, and the oath or affirmation is " to be 
administered by the proper officer;" and by the 84'th section 
it is enacted, " that every person who in any examination 
upon oath or solemn affirmation before any judge of the 
County Court, shall wilfully and corruptly give false evidence 
shall be deemed guilty of perjury." And on an arbitration 
from a County Court it may be that the oath may be taken 

(a) 3rd edit. 124. (6) Id, 125. 

k2 
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1851. 
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1861. " before the proper officer," as it was in the old arbitrations 

'"^^'^'^^ before a judge in the superior Courts. At the assizes the 

p, witnesses who are to go before the grand jury are sworn 

P. M^Mahon for the prosecution.— It has been truly 
stated that the present defendant was a party to the original 
cause in the County Court. 

Lord Campbell, C. J. — There is nothing in that. 

P, M'Mahon, — As the arbitrator here is a person en- 
trusted with the administration of justice, I submit that he 
has an authority to administer an oath. Sir Robert 
Brooke, in his Abridgment, says(c), that in an action of 
** Det sur arrer d'accompt," " chescum examination est sur 
un serement." 

Alderson, B. — I never heard of an arbitrator adminis- 
tering an oath before the stat. 3 & 4 Will. 4, c 42, and as 
it was thought necessary to put a clause into that statute to 
give authority to arbitrators to do so in certain cases, that 
goes to show that they had not the power before. 

P. M'Mahon, — From Burn's Justice, title Oaths, it ap- 
pears that there are many cases in which justices are em- 
powered to hear and determine, and yet have no express 
power given to them to administer an oath. 

Alderson, B. — The 77th section only gives a power of 
referring, and then takes a provision from the Law Amend- 
ment Act, that the submission shall be irrevocable. 

Lord Campbell, C. J. — It is just the same as a refer- 
ence under an order of nisi prius before the statute of Will. 

(c) Tit. Examination, pi. 32, citing 35 Hen. 4, 5. 
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4, with power to the arbitrator to direct how the verdict 1851. 
shall be entered. 



Alderson, B. — Would it not be absurd to hold that an 
enactment was necessary to make false swearing before the 
judge perjury, when no such enactment was necessary in a 
case of false swearing before an arbitrator? 

P. M'3Iahon. — The enactment may have been ex abun- 
dante cautela. 

Alderson, B. — That may be so, but the universal prac- 
tice before the stat. 3 & 4 Will. 4, c. 4j2, was for the arbi- 
trator never to administer an oath. 

P. IWMahon, — Justices of the peace have power to hear 
and determine, and therefore have incidentally the power 
to administer an oath. 

Coleridge, J. — How can you distinguish this from the 
cases of arbitrations by order of nisi prius before the stat. 
S&4Will. 4, C.42? 

Platt, B. — Those orders always contained a provision 
as to how the witnesses were to be sworn, which was before 
a judge or commissioner (e/). 

A. M, Skinner y in reply, was stopped by the Court. 

Lord Campbell, C.J. — This case turns on the 77th 
section of the County Courts Act, 9 & 10 Vict. c. 95, and 
Mr. Skinner has satisfactorily shown that that section gives 
no power to the arbitrator to administer an oath. Then 
has the arbitrator any such power impliedly given to him? 
Before the stat. 3 & 4 Will. 4, c. 42, no arbitrator had or 
ever exercised any such authority; and I think that in the 

{d) See the case of Rex v. Hanks, 3 C. &. P. 419. 



Rfoina 

V. 

Hali.ktt. 
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1851. present case the arbitrator had no authority to administer 
the oath, and that therefore the conviction must be 
quashed. I should mention, that in Dr. GroenveWs 
case{e), Lord Holt said, " Where judicial power is given to 
persons by statute, they may by consequence of law ad« 
minister an oath, but to that (he said) he would not give an 
opinion.'* (/) Lord Holt was no doubt one of the most dis- 
tinguished of all judges, but I should think that if by sta- 
tute a person was to act judicially according to the course 
of the common law, he would have authority to administer 
an oath; but the proceedings before arbitrators are not 
according to the course of the common law. 

Coleridge, J.— Our judgment does not proceed on any 
difference between the examination of the party in the 
original cause, and the examination of any other person. 

Lord Campbell, C.J. — Certainly not 

Conviction quashed. 

W, H. Cooke and P. M'Mahon for the prosecution. 
A. M. Skinner for the defendant. 

[Attornies. — Eyre and Broum,'] 

(tf) 1 Ld. Raym. 454, 472. first. It may be a question whe- 

( /') In another report of the ther they ought to be sworn, and 

same case, nom. Dr. Grenville v. it seems to me that they [the censors 

Tke College of Physicians, 12 Mod. of the college] may tender an oath 

386, 393, Lord Holt is stated to have as a consequence of their judicial 

said, '* It does not appear the wit- power ; but I will give no positive 

nesses were sworn. I shall answer opinion." 
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OXFORD SUMMER CIRCUIT, 1851. 



Monmouth Assizes. 



B£FOR£ MR. JUSTICE ERLB. 



Regina V. Thomas Griffin Phillpotts. 



Pi 



ERJURY. The defendant was convicted, subject to If on the trial 
the opinion of the Court for Crown Cases reserved on the a witness pro- 

followincr dure a paper 

"""*"o and swear 

Case. falsely tint he 

examined it 

" Upon the trial of the cause Doe d. Richards. Griffiths, wnh a docu- 
a copy of the will of William Joseph was tendered, and on registry of ihe 
objection to its admissibility, the present defendant, who fn^'X^/J^'e 
was then attorney for the lessor of the plaintiff, swore that decides thai he 

will feceive the 

he had examined the copy produced with the original will paper io evi- 
in the registry of Llandaff, and upon further objection that iJ^earinJili^^^ 
the original will was inoperative in respect of a chattel i^''^ '° *'^*.^*^* 

* * ness, and the 

interest, and that therefore either the probate ought to be fact that the 
produced or the Act Book be proved, the defendant further drew the paper, 
deposed, that he had examined the memorandum at the foot ^iv^nzTt' in*^evi- 
of the copy of the will with the entry in the Act Book at the dence makes do 

difference. 

same registry. And Mmfr/«, 

" Upon this evidence the judge offered to receive the onheVrfur^* 
document in evidence, but the counsel for the plaintiff 'J^**?®'^**^""*' 

' *^ that It should 

withdrew it. ^ shown that 

" Upon the trial of the present indictment it was proved if produced. * 
that the present defendant had not made either of the exa- ^n^^ewiiiy 
minations which he had so deposed to, and he was found receivable m 

' evidence on the 

guilty of perjury; tiial of the 

ejectmeat 
Af eonob«rative evidence of a death, a wimesa falsely swore that be examined a paper, which he 
produced, with the Act Book at the registry of the Bishop of L. : H%Ui, that he may be convicted 
of perjnry although no book properly called an Act Book was kept at that registry. 



Regxna 

V, 
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1861. " But I reserved the question, whether the false oath was 

relevant and material to the issue then being tried, so as to 
amount to perjury, as to which the following are the facts: 
Phillpotts. u On the trial of the ejectment the lessor of the plaintiff 
claimed to be entitled to a term which had been granted to 
William Joseph and Rees Morgan jointly, and his title 
was, that Morgan had survived Joseph, and assigned the 
term to Catharine, the widow of Joseph, who married 
Saunders, and on her marriage made a settlement under 
which that term vested in him. 

" The will of Joseph was irrelevant to this title, but the 
time of his death was a material fact in order to prove that 
Morgan had survived him, and proof of the probate of the 
will of Joseph would thus have been relevant evidence 
towards establishing the plaintiff's title. 

** The purpose of the plaintiff^'s counsel in tendering the 
evidence was to clear a doubt respecting the interest of 
Joseph in the term, which was expected to be raised by the 
defendant, and after the document was withdrawn the sur- 
vivorship of Morgan to Joseph was clearly proved by other 
evidence for the plaintiff, but the purpose for which the 
document was offered was not stated at the time of the trial 
of the ejectment. 

" It further appeared, that in the registry at Llandaff* it 
was the practice to indorse the act of probate on the ori- 
ginal will, and that the book called the Act Book contained 
a daily account of the matters of business completed in the 
registry, and that the memorandum at the foot of the docu- 
ment in question was a copy of the entry in this book 
relating to the probate of the will of Joseph, and not a copy 
of the act of probate indorsed on the original will. 

" It follows that the examination of the document ten- 
dered with the entry in the book called the Act Book at 
Llandaff* did not render the document legally admissible as 
an examined copy of an act of probate. 

'' Judgment was postponed, and the defendant was dis- 
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charged on recognizance with sureties to appear at the next i85i. 
assizes for Monmouth. ^-^^v-^^ 

(Signed) W. Erle." ». 

PaiLLPOITt. 



COURT FOR CROWN CASES RESERVED. 



BEFORE LORD CAMPBELL, C.J., MAULE, J., PLATT, B., 
TALFOURD, J., AND MARTIN, B. 



John Gray for the defendant. — The question is, whether 
that which the defendant swore was material. He swore 
that he had examined a paper which he produced with an 
original will in the registry at LlandaflT, and a memorandum 
with the Act Book aUo in the registry there. 

Lord Campbell, C.J. — If what he swore let in material 
evidence, is not that which he swore material ? 

John Gray. — As this was leasehold property, the original 
will was no evidence in the ejectment, the probate was the 
proper proof; and besides, one question was as to the 
time of the death of Joseph, and how can the fact of the 
defendant having examined a paper be material on that 
question ? The book called the Act Book at Llandaff is 
really not an Act Book at all, and they have there no Act 
Book. 

Talfourd, J. — On the trial of the ejectment I said that the 
probate was the proper proof, but that an examined copy of 
the Act Book might be sufficient, and Mr. Phillpotts then 
said, " I examined this with the Act Book." I suspected 
that he was swearing to what he thought would do. 

Maule, J. — It is not essential that the false swearing 
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should be on a matter material to the issue, it is sufficient 
if it is material in the cause. 

Pbillpotts. John Gray, — Suppose a witness were to swear that he 
examined a paper with an original document, which docu- 
ment was not legal evidence in the cause, I submit that that, 
if false, would not be perjury. 

Maule, J.— Then the question of perjury or no perjury 
might depend on the judgment of the House of Lords on a 
bill of exceptions. 

Martin, B. — Suppose that in an action on a judgment 
a witness swore that he had examined a paper with the 
record of a judgment which never existed, would not that 
be perjury, and very much like the case here? 

Maule, J. — The present defendant induces the judge to 
receive certain evidence by what he swears falsely re- 
specting it. 

Talfourp, J. — Joseph's death was proved by the wit- 
ness who was called immediately after the present de- 
fendant 



Lord Campbell, C.J. — But the false evidence would 
have been corroborative proof of the death of Joseph. 

John Gray. — It is essential on a question of perjury 
that the evidence should be given to a tribunal which is 
ti'ying a question of fact, and the thing must be such that 
it may mislead that tribunal in trying the question of fact 

Lord Campbell, C. J. — The circumstance that the docu- 
ment was withdrawn and not given in evidence, is wholly 
immaterial. 
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John Qray. — ^The document was in existence, and ibe 1861. 



judge could have decided whether, if proved, it was re* ^ 
ceivable in evidence. o. 



Phixxfotta. 



Lord Campbell, C.J. — He swore to that which was 
false, in order to induce the judge to receive in evidence a 
paper which he produced. 

John Gray. — In all the cases where the evidence has 
been held to be immaterial, the witness has intended to 
mislead the jury ; but the question is not one of intention, 
but whether the evidence is really material or not. In the 
cases of Rex v. Benesect (a) and Rex v. Dunton (i), it was 
held, that perjury cannot be assigned on an answer in 
Chancery denying a promise absolutely void by the Statute 
of Frauds ; and in the case of Rex v. Griepe (c) it was 
laid down by the three justices, Rokeby, Turton and Eyre, 
" that though a man swear falsely, yet if it be in a matter 
immaterial to the issue, it will not amount to corrupt per- 
jury-" 

Lord Campbell, C.J. — Where the perjury is on a point 
of fact which is to go to the jury, that may be the criterion, 
but that is not so where it is on a question as to the admis- 
sibility of evidence. 

John Gray. — Suppose that the evidence was true, that 
would not render the document in itself more admissible in 
evidence. 

Talfourd, J. — The judge admits the evidence, but still 
the jury might be asked afterwards whether they believed 
the witness or not; and that question I put on the last 
Welch Circuit. Suppose that the witnesses here called on 

(a) Peake'i Add. Ca. 93. (c) 1 Ld. Raym. 256, 257. 

(6) R. &M. N.P. C.109. 
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the trial for perjury had been called on the trial of the 
ejectment, and had then sworn what they did on the trial of 
f. the perjury, would it not still be a question for the jury 

which they believed ? 

Maule, J. — If a witness falsely swore that which in 
itself was immaterial, but was rendered material by what 
another subsequent witness proved, that would be perjury. 

• 

Talfourd, J. — In that very Court at Monmouth it was 
objected, that it was necessary to make an entry to avoid a 
fine, and immediately a gentleman got up and swore that 
such an entry had been made. 

Maule, J. — That gentleman has been long since in 
Australia. 

Martin, B. — Suppose that a witness, to get rid of a 
legal objection, falsely swears to that which will do so, is 
it to be perjury or not, according as the legal objection 
was or was not well founded ? 

John Gray, — The distinction here is, that the document 
itself was not legal evidence. 

Martin, B.— It was necessary to show that Morgan 
survived Joseph, and the witness swears that his paper is an 
examined copy of the Act Book at Llandaff, which contains 
the entry of the proof of Joseph's will. What he swore 
was, I think, most material. 

Lord Campbell, C.J. — If the judge was right in holding 
that the examined copy of the Act Book was receivable in 
evidence, the false swearing of the defendant was as to a 
matter most material, as it let in corroborative evidence of 
Joseph's death ; and is it to be said that its being perjury 
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or DO perjury depends on whether the counsel put in the 1861. 
paper as evidence or withdrew it. It must depend on the T^^*^^ 
state of the cause when the witness leaves the box. v 

Phillpotts. 

Maule, J. — If the evidence had been received without 
objection, although not legal evidence, would not this state^ 
roent of the defendant, if false, be perjury ? 

Talfourd, J. — If this had been really a copy of the 
Act Book, it would have been legal evidence, at least I 
think so. 

Lord Campbell, C.J. — It really comes back to the ques- 
tion, whether perjury or not is to depend upon what the 
House of Lords may decide upon a bill of exceptions. 

Keating for the prosecution was stopped by the Court. 

Lord Campbell, C.J. — I am of opinion that the con- 
viction was right. The false swearing was in a judicial 
proceeding, and how can it be said that it was immaterial ? 
It was necessary to prove that Joseph died before Morgan ; 
and in order to show that Joseph's will was proved while 
Morgan was still alive, a copy of Joseph's will was offered in 
evidence, and what was sworn to be a copy of the act of court 
by which probate was granted of that will. There was parol 
evidence of the death of Joseph, and this, if true, was cor- 
roborative evidence of that fact. The defendant swore that 
he examined the paper he produced with the Act Book, 
and that it was a true copy, and on this the judge offered 
to receive it in evidence. The evidence was withdrawn, 
but that is immaterial. It then comes to the question, 
whether, if the judge would have been wrong in receiving 
the evidence, it would be no perjury, making it depend on 
the decision of the House of Lords long subsequently 
upon some nice question of law. We think however that 
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IMl, there are here all the ingredients necessary to constitute 
"^"^^^ perjury, and that the conviction must be affirmed. 

V. 

The other learned judges concurred. 

Conviction affirmed. 



Keating and Huddleston for the prosecution. 
Allen^ Serjt. and John Gray for the defendant. 



[Attornies — Jama and PkilipoUs.} 



OXFORD SPRING CIRCUIT, 1852. 



Reading Assizes. 



BEFORE BARON PLATT. 



Reoina V, Henry Huntley. 

One servant ^^ OUNDING. The prisoner was indicted for having 
has no right to feloniouslv and maliciously wounded William Franklin on 

beat another, ■' •' 

and if an under the 30th September, 1851, with intent to do him some 

servant mis- , i I'l t 

conducts him- grievous bodily harm. 

self an upper 

servant is not justified in striking him, but should inform their master. 

A., an under strvant, who had lost his right arm. was beaten by 13.. an upper servant, for mis- 
conduct; A. look out a knife and wounded B. Held, on a trial for feloniously wounding, that if A. 
did this in self defence only, he ought to be acquitted ; but if A. uwd more violence than was 
necessary for that ptirpose, he ought to be convicted of the misdemeanor of wounding only, under 
the sutute 14 & IS Vict.c. 19, s. 5. 
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It appeared that the prosecutor was in the service of 
Mr. Curnick as ** fogger," at his farm in the parish of 
Hungerford, and that it was the prosecutor's duty to attend 
to the nag-horses, cattle and pigs of his master, the pri- 
soner being also in the service of Mr. Curnick as " fogger's 
lad," to assist the prosecutor in his duty. It further ap- 
peared that, on the 30th of September, 1851, the prosecutor 
had told the prisoner to cut some grass for the cattle, which 
he ought to have done, but did not do, whereupon the prose- 
cutor took a strap, and beat the prisoner with it, when the 
prisoner, who had lost his right arm, took out a clasp knife 
and wounded the prosecutor on the head with it. 



lis 



186S. 



Recina 
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Carrington for the prisoner. — I submit that by the laws 
of England one servant has no right to beat another. It 
is stated in our law books, that a master has a right to 
administer moderate correction to his servants ; and it has 
been said, that a man may legally beat his wife, in a mo- 
derate degree ; but it is nowhere even suggested that one 
servant may beat another. I admit that, under ordinary 
circumstances, a wrongful beating with a strap would not 
authorize the person beaten to use a knife, but the prisoner, 
having lost his right arm, was justified in defending himself, 
and in repelling the assault of the prosecutor in the best 
manner that he could. 



Platt, B. (in summing up). — One servant has clearly 
no right to strike another; and, if an under servant con- 
ducts himself in a way in which the upper servant thinks 
he ought not, the latter should inform the master, and let 
him act in the matter as he thinks proper, either by dis- 
missing the under servant, or otherwise. It has been very 
properly conceded by the learned counsel, that in an ordi- 
nary case, a wrongful beating with a strap would not justify 
the other party in resorting to a knife, but there is certainly 
in this case the distinction which he has pointed out. The 
assault of the prisoner by the prosecutor was clearly illegal 
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Reoina 

V. 

Huntley. 



and unjustifiable, and if, under all the circumstances, you 
think that the prisoner acted in self-defence only, you ought 
to acquit him ; but if you think that in defending himself 
the prisoner used more violence than was necessary, you 
ought to find him guilty of wounding, without the intent 
charged in the indictment. 



Verdict, guilty of unlawfully wounding (a). 



Cherry for the prosecution. 
Carrington for the prisoner. 



[Attornies — Aitley and W. H. Roicland.'] 



(a) By the statute 14 & 15 Vict. 
c. 19, 8. 5, it is enacted, that " if 
upon the trial of any indictment 
for any felony, except murder or 
manslaughter, where the indict- 
ment shall allege that the defend- 
ant did ciit, stab or wound any 
person, the jury shall be satisfied 
that the defendant is guilty of 
the cutting, stabbing or wounding 
charged in such indictment, but 
are not satisfied that the defendant 
is guilty of the felony charged in 
such indictment, then and in every 



iuch case the jury may acquit the 
defendant of such felony, and Jind 
him guilty of unlawfully cuttingy 
stabbing or wounding, and there- 
upon such defendant shall be liable 
to be punished in the same manner 
as if he had been convicted upon 
an indictment for the misdemeanor 
of cutting, stabbing, or wounding," 
[under the 4th section of this sta- 
tute, for which the punishment is 
imprisonment, with or without hard 
labour for any term not exceeding 
three years.] 



HOME SPRING CIRCUIT, 14 VICT. 14<) 

1850. 



HOME SPRING CIRCUIT, 1850. 



Essex Assizes, 



BEFORE MR. JUSTICE MAULE. 



A 



Ansell and others v. Baker and another. 

March 5th, 

SSUMPSIT on a promissory note. A copy of a 

document sent 
by the plaintiff 

On the part of the defendants it was proposed to give in J^jlh^"* letter'"' 

evidence a copy of a deed. It appeared that the plaintiffs' stating it to be 

. 1 1 p 1 ^ copy, 19 re- 

attorney had written and sent to the defendant a letter con- ceivable in evi- 

laining this expression, " I send you a copy of the deed/* defe*nda"nV ** 
and this copy accompanied the letter. Notice to produce where the docu- 

, , . . mentitself would 

the original deed had been given, but it was not called for. be so without 

production of 
or accounting 

S/ieey Serjt., and Hawkins, for the plaintiffs, objected, that ^°' *'*^ °"8'"*'- 
as the original deed was in existence, and in the hands of 
the plaintiffs, this copy was not receivable in evidence until 
the production of the original deed had been called for and 
refused. 



Montagu Chambers and Rochford Clarke, for the de- 
fendaffls, submitted that it was receivable in evidence as an 
admission, and cited the case of Slatterie v. Pooley(a), 

(a) 6 M. & W. 6G4. In that although it relate to the contents of 

case it was held that a parol admis- a deed or other written instrument, 

sion by a party to a suit is always and even though its contents be di- 

receivable in evidence against him, rectly in issue in the cause. 

VOL. III. L N.P. 
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Maule, J. — I think that evidence is admissible. 

The copy of the deed was given in evidence. 

Shee, Serjt., and Hawkins for the plaintifis. 

Montague Chambers and Rochford Clarke for the de- 
fendants. 

[Attornies — Last and liodwellSf Co.'\ 



Kingston Assizes, 



BEFORE LORD CHIEF JUSTICE WILDE. 



Pope r. Fleming. 

March 2Bth. nrj 

The plaintiff *« JL RACTICE. The commission day of these assizes was 
after^ usuaf' the 27th of March. By the practice of the Home Circuit, 
time of enienng ^j^gji i)^q business beffins on the day after the commission 

causes had o •' 

day, the proper time for entering causes is previously to the 
sitting of the Court on the day after the commission day. 
On the morning of this day (March 28th), and during the 
trial of the undefended causes, a witness for the plaintiff* in 
applied to the this cause, not being in Court, Skee, Serjt., for the plaintiff* 
lowed to re enter ^^ ^^^^ cause, which was entered No. 1, applied to the 
*' » ^'l^'ji^Q^ Court that the witness might be called on his subpoena. 
the counsel for This was done, and upon the witness not answering, Shee, 
who imme- * Scrjt., Stated that he should withdraw the record, and ap- 
ftteltr. plied for leave to re-enter it. 

The plaintiff's 

attorney then, without taking the record out of the possession of the officer, stated to him that he 
wished to withdraw the record and re-enter it» and he paid the usual fees. An applicttion 
having been afterwards made by plaintiff 's counsel to have the cause tried in its order : Held, 
1st, that the record had been withdrawn ; 2ndly, that the plaintiff was not entitled to re-enter it. 



elapsed, stated 
to the Court 
before a cause 
was called on 
that he should 
withdraw the 
record, and he 
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Channeil, Serjt., for ibe defendant, immediately handed 1850. 
in a ne recipiatur to the judge's marshal. The plaintiff's 
attorney, without taking the record out of the possession of 
the officer of the Court, stated to the officer that he wished f lemino. 
to withdraw the record, and to re-enter it, and he paid the 
usual fee. The undefended causes having been disposed 
of, SheCy Serjt., for the plaintiff, having learnt that the ab- 
sent witness had arrived, requested that the cause might be 
immediately called on for trial, or that it might be consi- 
dered as re-entered. 

Channelly Serjt., for the defendant, objected; 1st, the 
cause cannot be tried in the order in which it originally 
stood, inasmuch as the record has been withdrawn ; 2ndly, 
the plaintiff is not entitled to re-enter the record, the rule 
being, that no cause can be entered after the sitting of the 
Court on the morning after the commission day. 

SheCy Serjt., and Willes for the plaintiff, contended, 1st, 
that the record, not having been actually taken out of the 
hands of the officer of the Court, could not be considered 
as withdrawn ; and, 2ndly, that under the peculiar circum- 
stances of the case the Court would allow the record to be 
re-entered. 

Wilde, C. J. — The statement of the plaintiffs attorney 
to the officer of the Court, that he wished to withdraw the 
record and to re-enter it, together with the other circum- 
stances of the case, shows that the record was actually 
withdrawn. That being so, the cause cannot now be called 
on. This is clear, because if the undefended causes had 
been disposed of before the witness had arrived, the de- 
fendant would not have been entitled, as a matter of right, 
to insist upon the cause being taken in its order. Then 
with regard to the plaintiff's right to re-enter the record, I 
am of opinion that that cannot be done. It is true that, 
under the special circumstances of any particular case the 

l2 
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1850. Court may allow a record to be entered after the ordinary 
time of entry has expired ; but the Court is not in the habit 
of allowing a record to be entered when the defendant has 
previously entered a ne recipiatur. 

Application refused (a). 
Shee, Serjt., and Willcs for the plaintiff. 
CAannell, Serjt., for the defendant. 

[Attornies— S///e/i/ and Flembig.'] 

(a) As to the practice with respect to the entering of cases on the Oxford 
Circuit, see ante, vol. 1, p. 394. 



HOME SUMMER CIRCUIT, 1850. 



Kent Assizes. 



BEFORE MR. JUSTICE ERLE. 



Regina V. George Dadson. 
A.» a constable k5H00TING. The prisoner was convicted of having 

employed to , , , , 

guard a copse feloniously wounded William Waters, with intent to do him 
wood had been g^cvous bodily harm, subject to the opinion of the Court 
stolen, saw B. f^^ Crown Cases reserved upon the followine 

come from it, * ^ 

who, on being 

called to stop, p 

ran away, and v^ASE. 

A., havmg no « j^ appeared that tlie prisoner, being a constable, was 

other means of * *^ . 

apprtheoding employed to guard a copse from which wood had been 
wounded bim. Stolen, and for this purpose carried a loaded gun. From 

B. had just be- 
fore committed a felony in the copse, but A. did not know it. A. was convicted of having felo- 
niously wounded B. : Held right. 
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this copse he saw the prosecutor come out, carrying wood, I860, 
which he was stealing, and called him to stop. The prose- Rfo,n 
cutor ran away, and the prisoner having no other means of v, 

bringing him to justice fired, and wounded him in the leg. 
These were the facts on which the prisoner acted, but it was 
alleged in addition that Waters was actually committing a 
felony, he having been before convicted repeatedly of steal- 
ing wood ; but these convictions were unknown to the pri- 
soner, nor was there any reason for supposing that he knew 
the difference between the rules of law relating to felony 
and those relating to less offences. 

" I told the jury that this shooting by the prisoner with 
intent to do grievous bodily harm amounted to the felony 
charged, unless from other facts there was a justification, 
and that neither the belief of the prisoner that it was his 
duty to fire if he could not otherwise apprehend the prose- 
cutor, nor the alleged felony, it being unknown to him, con- 
stituted such justification. 

" The jury found the prisoner guilty of the felony. 

(Signed) W. Erle." 



COURT FOR CROWN CASES RESERVED. 



BEFORE POLLOCK, C. B., ERLE, J., WILLIAMS, J., MARTIN, B., 

and TALFOURD, J. 



No counsel appeared in this case. N(w,26ih. 

Pollock, C. B., now delivered the judgment of the Court. 
— This was a case reserved by my brother Erie [his Lord- 
ship read the case]. We are all of opinion the conviction 
was right. The prosecutor not having committed a felony 
known to the prisoner, he was not justified in firing at the 



150 CASES ON THE 

1850. prosecutor, and was guilty of the fielony charged in the in- 
"■^^^^^^ (lictment. The question as to the punishment, it is not for 
V. us to consider, but we are all of opinion that the conviction 

^^^«'''- was right. 

Conviction affirmed. 



HOME SPRING CIRCUIT, 1851. 



Hertford Assizes, 



BEFORE MR. BARON PARKE. 



N 



Reoina V, James Uezzell, James Eaton and 

David Parkins. 



Onachargeof IM JGHT POACHING by three, being armed. The pri- 

night poacuing • ' o r 

by ihree, being soners were convicted under the stat. 9 Geo. 4, c. 69, s. 9, 

essential that subject to the opinion of the Court for Crown Cases re- 

^'inre'dol'! served on the following 

or that the CaSE. 
closes they are 

in should be ad- « f^g prisoners Uezzell and Parkins were not sufficiently 

joining or in *^ ^ "^ 

one person's identified, and therefore acquitted ; Eaton was found guilty, 

videdthat the " He was One of three persons who went out together 

(me* art *"but ^'*™^^ ^^^^ S""^ '" *^^ night to destroy game. 

in the indict- «« The three were proved to have been together in one of 

roent the land 

must be cor- the closes mentioned in the indictment, called the Thirteen 

scribed. Vnd if Acres, not for the purpose of killing game in that close, for 

****iIS** " ^* there was none there, nor in the adjoining close by shoot- 

" land in the ing from it. 

c, v^.,"this " They were passing along it to another place. 

^'rt d*b"^r f " ^"® *^ \e3isl of the three was in a close mentioned in 

that they were the indictment, called the Spring, which had pheasants in it, 

in two closes of _ , . , . i i . . 

c. w., which for the purpose of destroying game m that close, but the 

do not adjoin. 
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whole three were not. They were all, however, at that 
time of the same company and with that common purpose. 

** There is one count in the indictment stating that the 
prisoners were in land occupied by Charles White. The 
Spring and the Thirteen Acres were contiguous, but sepa- 
rated by a fence. 

" There is a question whether this will make a difference. 

" I respited the judgment in order to take the opinion of 
the Judges on the unsettled quesUon (a). 

" (Signed) J. Parke." 
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COURT FOR CROWN CASES RESERVED. 



BEFORE LORD CAMPBELL, C. J., PARKE, B., ALDERSON, B., 
COLERIDGE, J., PLATT, B., and TALFOURD, J. 



No counsel appeared in this case. 



May 3rd. 



Lord Campbell, C. J. — In this case, looking at the first 
count of the indictment, which charges the defendants 
with being on " land in the occupation of Charles White," we 
think that the conviction is right. Some confusion seems 
to have arisen from the act of parliament itself not having 
been referred to. The act does not contain the word 
" close." The words are, " any land, whether open or in- 
closed," and although you cannot say " a piece of land in 
the parish of A.," it is not necessary to name Black Acre — 
it is sufficient to say "land in the occupation of A. B.;" 
and if fifty pieces of land intervened, it would make no dif- 
ference, and it signifies not that one of the defendants was 



(a) Vide 1 Ru8s. C. & M. (Mr. of Reg. v. Whiltaker, Den. C. C. 
Greaves's note), 476, and the case 310 ; and ante, vol. 2, p. 63(5. 
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1861. in Black Acre and the others in White Acre, although they 
must form one party. 



Regina 

V. 

Uezzell. 



Parke, B. — If three persons are together night-poach- 
ing armed, and the one of them be on land in one occupa- 
tion, another on land in another occupation, and a third on 
land in a third occupation, this is the offence ; and if they 
be in the same land or different lands, in one occupation 
or in different occupations, this is not material, and I think 
that Mr. Greaves*s note (i) is founded on a wrong assump- 
tion. The persons must be in one party. There never were 
three in the Spring — there never were three in the Thirteen 
Acres — but there were three in land of Charles White. 

Alderson, B. — You must describe the land correctly. 
If the defendants are in two closes, it makes no difference, 
even if they are in two occupations, if in the indictment the 
land is described correctly, and the defendants are all in one 
party. 

The other learned Judges concurred. 

Conviction affirmed. 



(6) 1 Russ. C. & M. 476, {b). 
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HOME SPRING CiaCUlT, 1852. 



Sussex Assizes. 



BEFORE MR. BARON PARKE. 



M 



Regina v. Hannah Moore. 
URDER. The prisoner was tried on the coroner's in a rase of in- 

• ... /» I 'If*! 1 r \ 1 1*11 lanticiuc, lli6 

inquisition tor the wiltul murder ot her new born child, misiress of the 
There was also an indictment against her for the same P"=*<*°Y> ^^^. 

^ was a domestic 

offence. She was found guilty of the misdemeanor of con- servant, held 

cealing the birth of her child, subject to the opinion of the inducement to 

Court for Crown Cases reserved on the following she m^de a con- 

fession : Heldy 
/I that this con- 

^^^*^* fession was re- 

,, rr\i ir> ■% ' • i • ^ xi • ccivablc in evi- 

" 1 here was ottered in evidence against the prisoner a ^^ej^ce, the mis- 
confession made by her in the presence of her mistress to ^^^^ "**? ^'^'"S * 

•^ * person in au- 

a surgeon who was attending her, of her having strangled ihority with re- 
her child with a thread, and placed the dead body in a privy, charge of this 
where it was found with the thread round its neck. Her °'**"''^- 
mistress had told her before the surgeon came in, that * she 
had better speak the truth,' and in answer she said that she 
would tell it to the surgeon. 

" An objection was taken that any subsequent confession 
was inadmissible. 

" After consulting my brother Coleridge, 1 received the 
evidence, being of opinion that in this case, her husband 
not being the prosecutor, nor the offence in any way con- 
nected with the management of the house, the prisoner's mis- 
tress could not be considered as having any control over the 
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1852. prosecution so as to raise a presumption that the inducement 
held out by her would be likely to cause the prisoner to 
tell an untruth. 

** The prisoner was acquitted of the murder, because the 
jury believed that she was in such a state of mind that she 
did not know what she was about at the time. 

*' I request the opinion of the judges whether the evi- 
dence was admissible. 

(Signed) J. Parke." 



COURT FOR CROWN CASES RESERVED. 



BEFORE POLLOCK, C. B., PARKE, B., ERLE, J., VAU6HAN 

WILLIAMS, J., and crompton, j. 



April 24ih, Creasy for the prisoner. — The inducement held out af- 
forded a sufficient ground for the rejecting of the confession, 
if the mistress of the prisoner, who held out the induce- 
ment, was a person in authority, Reg. v. Garner (a). At 
first Baron Parke was disposed to reject this confession, 
but Mr. Horn pointed out a distinction, that in this case, 
as the property of the master was not afiected, and he was 
not likely to be the prosecutor, the mistress was not a per- 
son in authority, with respect to a charge like the present, 
however she might be, where the offence related to the pro- 
perty of her husband, and her husband would be the pro- 
secutor, if the charge was followed up. 

Parke, B. — The question I meant to raise in this case 
was, whether the mistress was a person in authority in this 
particular case. 

(a) JntCj vol. 2, p. 920. 
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Creasy. — The earlier authorities are collected in Gil- 1862. 
ham's case{h\ in which the law on this subject was very -. 
elaborately discussed, and I believe that the distinction that »• 

the inducement must be held out by some person in authority^ 
was never even suggested before the year 1809, when it was 
the ground of the decision of the judges in the case of Rex 
V. Raw (c) ; and since the decision in that case, confessions 
made after inducements held out by persons not in autho- 
rity have constantly been received in evidence. The person 
who held out the inducement in this case was the mistress 
of the prisoner, who, as I submit, must be considered as a 
person in authority over her. In the cases of Rex v. Up^ 
church {d), Rex v. Simpson (e) and Reg. v. Taylor (f), in 
each of which the confession was rejected, the inducement 
was held out by the prisoner*s mistress, but in each of those 
cases the charge was one of setting fire to the master's pro- 
perty ; and in the case of Reg. v. Hewett (g) the induce- 
ment was held out by the mistress, the charge being one of 
stealing her husband's goods Still I submit that the test 
of whether the master or mistress is the prosecutor or pro- 
secutrix is a test that cannot be supported. The crown is 
in all cases the prosecutor, and the grand jury might find 
the bill of themselves without any prosecutor at all ; and 
there was on the Home Circuit a case in which there were 
three persons, each claiming to be prosecutor, and it was 
alleged that two of them wished to be so to defeat the ends 
of justice. In a case like the present, the master was very 
likely to be bound over to prosecute, but a married woman 
is never the prosecutrix, as no married woman is ever bound 
over to prosecute in any case. The master and mistress 
of a prisoner would be the persons likely to give informa- 
tion, and would be liable for misprision of felony if the 
charge was hushed up. It was the duty of the mistress to 
attend to the morals of her female servants, and the fair 

(b) 1 M. C. C. 186. (e) Id. 410. 

(c) R. & R. C. C. 153. (/) 8 C. & P. 733. 
id) 1 M. C. C. 465. ig) C. & Mar. 534. 
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1852. thing is to consider who is the person who would have such 
influence on the girl's mind as would induce her to confess, 
and with respect to whom it would be likely that the girl 
should suppose that she had authority to make a promise. 
I can nowhere find any distinct authority that the mistress 
must be the wife of the prosecutor, and I cannot suggest 
any sound reason why an inducement held out by the mas- 
ter's sister or other relation, who was mistress over his ser- 
vants, should be treated at all differently from an inducement 
to confess held out by his wife. Mr. Pitt Taylor, in his work 
on Evidence, says(A), "It is very clear that if the promise or 
threat be made by one having authority over the prisoner 
or the prosecution, as for instance^ the prosecutor, the mas- 
ter or mistress of the prisoner^ the constable or other oflicer 
or person having him in custody, a magistrate or the like, 
the confession will be rejected as not being voluntary ;" and 
in Russell on Crimes (t) it is laid down that an inducement 
held out " by a master or mistress to a servant" will exclude 
a subsequent confession. 

Parke, B. — It is there said, that "with regard to the 
persons whose inducements will prevent the admission of 
confessions, it should seem that all who are engaged in the 
apprehension^ prosecution or examination of a prisoner are 
considered as persons of such authority that their induce- 
ments will exclude any confession thereby obtained," and 
then examples are given, one of which is that which you 
have just cited ; but this appears to apply to persons in 
some way engaged in the apprehending, in the prosecution, 
or the examination of the accused. 

Creaky. — In the case of lieg.y .Taylor (Jk\ Mr. Justice 
Patteson, in rejecting the confession, observes, that the 
person in whose presence the inducement was held out, 
" was the wife of the prosecutor, and also the mistress 
of the prisoner." Suppose that a servant had pilfered 

(/O Vol. 1, p. 587. (/c) 8 C. & P. 733. 

(») Greav. ed. vol. 2, p. 839 



Moore. 
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from her mistress, and from Miss Smith, a visitor at the 1850. 
house, and in consequence of an inducement held out by "^^^"^-^ 

, . /» . 11 I RfcOINA 

her mistress, the servant made a confession as to all. It v. 

would be very strange that the confession as to her mis- 
tress's goods should be rejected, and the confession as to 
Miss Smith's ring should be received in evidence, because 
the mistress viras not a person in authority over the property 

of Miss Smith. 

Cur. adv, vuU. 



BEFORE JERVIS, C. J., PARKE, B., ALDERSON, B., MAULE, J., i""e \4th. 
CRESSWELL, J., PLATT, B., TALFOURD, J., AND MARTIN, B. 



Parke, B., now delivered the judgment of the Court. — 
This was a case reserved from the assizes. The prisoner 
had been indicted for child murder, and was convicted of 
the concealment of the birth. There was a confession pro- 
posed to be given in evidence. The mistress of the prisoner 
had told the prisoner that it would be better for her to tell 
the truth. It was objected, that this was a holding out an 
inducement to her to confess, and that the confession, there- 
fore, could not be given in evidence. It was admitted that 
a confession ought to be excluded, if not made voluntarily, 
and a rule has been laid down, that if an inducement has 
been held out by a person in authority, a confession made 
subsequently cannot be received, however trifling the threat 
or inducement might be, but if the inducement has been 
held out by one not in authority the confession is clearly 
admissible. In this case the offence had not been com- 
mitted against the mistress, and there was no probability of 
her being the prosecutrix; therefore she could not be con- 
sidered as a person having authority in the matter. Con- 
sequently the conviction must be affirmed. 

Conviction affirmed. 

H, Horn for the prosecution. 

Creasy for the prisoner. 

[Attornies. — J. G, Shorter and Langham,'] 
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NORTHERN SUMMERCIRCUIT,1850. 



Liverpool Assizes, 
(civil side.) 



BEFORE MR. JUSTICE CRESSWELL. 



Tom Wright, an Infant, v. Jonas Holdgate and others. 

]9th August, y^p. 

On the trial of X HIS was an issue directed by the Vice-Chancellor 

3D IffitlG &S to ^^ 

the legitimacy Knight Bruce to try the following question, namely, whether 
of \ maii^°'° ^^^ plaintiff, the infant, was the lawfiil child of one Susannah 
woman, the evi- Wriffht, deceased, who was in her lifetime, and at the time 

denceofthe & » ' ' 

husband is not of the birth of the said infant, the wife of one Thomas 

admissible for ^17' * Uf 
the purpose of ^ rignt. 

proving access. i^ appeared that the said Susannah Wright had been 

or for the pur- * * ° 

pose of proving married to the said Thomas Wright in the year 1837; that 
fact which they had lived together for some years, and that whilst 

8how1hai°he*had ^^^y ^^ \ivedi together, they had had two children. Some 
had opportuni- time prior to the year 1845, however, the said Thomas 

ties of access. 

Nor in such Wright and Susannah Wright separated by mutual consent, 
of expressions of ^"^ they Continued to live separately from that time until 
^^''"Sbythe the infajjj Xom Wright was born. After the separation 

wife towards the ° *^ 

husband ad- took place. Susannah Wright lived in Halifax, in Yorkshire, 

If ihejuryare &nd she Continued to live there during the years 1845 and 

terol^l'too^^ 1846, and from that time until the year 1848, when she 

place between Jied. During the whole of the years 1845 and 1846 

the husband and « r . . 

wife at such Thomas Wright lived as a farm servant with one Mills, at 
course of nature ^ place Called Cleggswood, about twelve miles from Halifax, 

to account for 

child, such child (") '^^^^f a»<l ^^e following case, Esq., of Gray's Inn, Barrister-at- 
must be laken were reported by J. A. Russell, Law. 
to be the hus- 
band's child, although during the same period other men may have had iotercouiw witk the 
mother. 



Wriobt 

9. 
HOLDOATE. 
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and in the month of March, ISiT, Tom Wright was leso. 
born. 

On the part of the plaintiff several witnesses were called 
for the purpose of proving that, during the years 1845 and 
1846, and whilst he was in the employment of Mills, 
Thomas Wright had had occasion to visit, and had actually 
visited, Halifax, several times, in order to attend the cattle 
markets held in that town. But there was no positive proof 
that during those years any one had actually seen Thomas 
Wright and Susannah Wright together in Halifax on 
market days, and there was no direct evidence of their 
having met elsewhere during that period. 

In these circumstances it was proposed, on the part of 
the plaintiff, to call Thomas Wright, the husband, for the 
purpose of proving that he had had opportunities of access 
during the period in question. 

Knowles, for the defendant, objected that such evidence 
was not admissible. It was laid down by Lord Mansfield(a) 
to be " a rule founded in decency, morality and policy," that 
the father and mother " shall not be permitted to say, after 
marriage, that they have had no connexion, and therefore 
that the offspring is spurious ;*' and the same rule has been 
adopted in a variety of other cases (6), particularly in the 
modem case of Rex v. The Inhabitants of Sourton (c). 
Now there would appear to be no reason in principle for 
excluding the evidence of the father and mother, where it is 
offered to prove non access, which would not equally tend 
to exclude such evidence, if offered to prove access. And 
although this point does not appear to have been ever ex- 
pressly decided, still the view now submitted is not without 
the sanction of very eminent authority. Thus in the case 
of Rex V. The Inhabitants of Sourton, just referred to, 
Littledale, J. says(e/), ''Suppose in a dispute respecting 

(a) Goodright d. Sltvem v. ing, ib. 79; Bull. N. P. 113. 

Mou, 2 Cowp. 694. (r) 5 Ad. & £1. 180. 

(6) See Rex v. Bedal^ Ca. temp. ((/) Ibid. 
Hard. K. B. 879; Rex v. Read- 
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1850. legitimacy, it were an issue directed by the Court of 
""^^'^^^ Chancery, whether the husband and wife had or had not 

Wright 

V. access to each other at such a time, I should say, tliat 

neither of them could answer any question having a ten- 
dency to prove the negative or affirmative of that single 
issue." And in the same case, PattesoUy J., stated the rule 
on this subject in the following terms (e): " Whether the 
investigation arise upon an issue out of Chancery, or whether 
it be raised, as it was in the present case, the question as to 
access is not to he ashed at ally in examining the husband or 
wife." On the authority of those dicta then, and on prin- 
ciple, it is submitted, that the evidence of Thomas Wright 
is not admissible for the purpose of proving access, as pro- 
posed. 

Cresswell, J. — The better opinion certain'y seems to 
be, that the evidence proposed is not admissible. 

Martin, for the plaintiff, then proposed to ask Thomas 
WVight as to the nature of his employment whilst he was 
in the service of Mills. 

Knowles objected to this, on the ground that such evi- 
dence, if admitted, would tend to show that he had had 
opportunities of access. It was held, in the case of Rex 
V. The Inhabitants of Sourton ( /*), that neither the hus- 
band nor the wife could be examined as to any collateral 
fact, for the purpose of proving non access. And the same 
rule applies to the exclusion 'of proof of such collateral 
facts as would tend to prove access. 

Cresswell, J. — On the authority of the case referred 
to, I must hold that the proposed question cannot be put. 
Such evidence would show that Thomas Wright had, during 
the years 184.5 and 184-6, been at a certain place, and within 

(0 5 Ad. & El. 190. (/) 5 Ad. & El. 180. 
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a certain distance of Susannah Wright; and as the only 1850. 
object of proving these facts must be to show that the hus- 
band had opportunities of access during that period, I think «. 
the evidence is not admissible. oldoati. 



On the part of the defendants, several witnesses were 
called^ for the purpose of proving facts connected with the 
separation that had taken place between Thomas Wright 
and Susannah Wright, as stated above, and also as to her 
conduct subsequently thereto ; and the learned counsel for 
the defendants proposed to ask one of these witnesses 
ivhether Susannah Wright had, on any occasion, expressed 
to him any feeling towards her husband. 

Cresswell, J., however, ruled that the question could 
not be put. 

It further appeared, from the evidence of the witnesses 
for the defendants, that during the years 1845 and 1846 
Susannah Wright had been in the habit of receiving the 
visits of a man of the name of Kershaw, and on this part 
of the case, 

Cresswell, J., summed up to the jury as follows: — 
When a married woman has a child, the presumption is in 
favour of its legitimacy. Formerly, indeed, the presump- 
tion was, that if the husband continued within the four 
^eas, and was alive at the child's birth, such child could 
^ot be a bastard. But now4he law allows inquiry; the 
>"ule however being, that those who dispute the fact of the 
ohild's legitimacy are bound to make out the contrary. 
[His Lordship then stated and commented on the evidence 
^hich had been given for the purpose of showing that the 
^usband and wife had had opportunities of intercourse at 
Buch times as would lead to the presumption that the child, 
Tom Wright, was in fact legitimate, and he then directed 

VOL. III. M N. p. 
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1850. the jury as follows:] If you are satisfied that there was 
'TT'^'^^ such intercourse, then the child must be taken to be the 

W MIGHT 

V. husband's child, although during the same period other men 

may also have had intercourse with the mother (^). Bat if 
you are not satisfied that there was such intercourse, you 
must find for the defendants. 

Verdict for the defendants. 

Martin and J. A. Russell for the plaintiff. 

Knowles and Watson for the defendants. 
[Attornies — Lord and H. Kobson.^ 

(g) See as to this, Morris v. Mansfieldy IQ. B. 444; and Cflpc 
Davies, 6 C. & F. 163 ; Reg. v. v. Cope, I M. & Rob. 269. 



NORTHERN SPRING CIRCUIT, 14 VICT. 163 

1851. 

NORTHERN SPRING CIRCUIT, 1851. 



Liverpool Assizes. 
(civil side.) 



BEFORE MR. BARON PLATT. 



BuTTERFiELD V. Marler and Others. 

A20tk March. 
SSUMPSIT. The first count of the declaration The dedaraUon 

stated, that theretofore, to wit, on, &c., '^ in consideration tract by the de- 
that the plaintiflF, at the request of the defendants, would em^^by'the^ 
become the salesman or commission agent of the defend- plaintiff as their 

. salesman and 

ants for the sale of their cotton goods at M., at and for the commission 
yearly sum or salary of £250, to be paid by the defendants o?26oraTca^ 
to the plaintiff in that behalf quarterly, to wit, on certain payable quar- 

^ * . . '®"y ^^ cenam 

days in each year, for so long time as the plaintiff and the specified days; 
defendants should respectively please; the defendants pro- miss the plain- 
mised the plaintiff to retain and employ him in the capacity bftween^rlrof 
aforesaid, and for the salary and wages aforesaid, and not ^^« **'^ ^"**'- 

. . terly days of 

to dismiss and discharge the plaintiff from the said agency payment with- 
and employment at any time between any of the said quar- cause^or othe^- 
terly days of payment of the said yearly sum or salary of r^?*^*?!-!? 
£250, without reasonable cause in that behalf, or otherwise sum of 62Z. lO*., 

1 1 • •/Y' L n rtr*^ 1 r\ • - 88 fOF the CUF- 

paymg to the plauititi the sum ot £62 : 105., to wit, as and rent quarter's 
for the quarterly portion or payment of the said yearly sum or evidence was* 
salary for and in respect of the current period between two }^^} }^^ plaintiff 

^ . . "*d been em- 

such quarterly days of payment as aforesaid, at the time of ployed by the 

«j. .i 11*1 r> ' 1 ti rrw. J 1 defendants as a 

such dismissal and discharge as atoresaid. 1 he declara- commission 
tioD then averred that the plaintiff became the salesman or ?^®"'' * "1^.***^ 

* been paid by 

commission agent of the defendants on the terms aforesaid, thet° &t the rate 
and continued to be such salesman, &c., until the 3rd day quarter, "for 



commission." 



Qtldf tbat this was not sufficieDt per se to support the contract stated in the declaration. 



Marlsb. 
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1851. of October^ a.d. 1850, and that the plaintiff was then ready 
^^^•'^^ and willing to continue to be such salesman, &c., on the 

Butter piELD 

V, terms aforesaid, of which the defendants had notice; and it 

then alleged, by way of breach, that '' the defendants, dis- 
regarding their promise, did, to wit, on the day and year 
last aforesaid, such day being a day between two of the 
said quarterly days of payment, to wit, &c., without any 
just or reasonable cause whatsoever, dismiss and discharge 
the plaintiff from the said employment and agency, and 
wholly refused to confmne him therein, and had not paid to 
the plaintiff the said sum of 62/. 10^., or any part thereof, 
nor any quarterly portion or payment of the said yearly 
sum or salary of 250/., for and in respect of such last men- 
tioned period, although the said period had long since 
elapsed, but had wholly neglected and refused so to do.^ 
To this the defendants pleaded non assumpserunt. 
It appeared that the plaintiff was a commission agent, 
carrying on business in his own warehouse in Manchester; 
that the defendants w^re manufacturers of cotton goods; 
and that in the month of November, 1849, the plaintiff had 
been engaged, at the instance of a former commission-agent 
of the defendants, to sell their cotton goods in that town. 
There was evidence that the plaintiff had continued to sell 
the defendant's goods up to the 3rd of October, 1850, on 
which day the plaintiff's agency was put an end to, but 
there was no direct evidence of the terms of his retainer. 
In order, however, to support the contract and promise set 
forth in the first count of the declaration, it was proved, 
that, whilst the plaintiff had acted as the agent of the de- 
fendants, he had rendered to them from time to time ac- 
counts current of his sales. These accounts had been re- 
gularly examined and audited by one of the defendants; 
and a book was called for on the part of the plaintiff, and 
produced by the defendants, which contained a transcript 
of the accounts in question. On examining this book it 
appeared that, from the month of November, 1848, to the 
end of the year, the plaintiff had charged the defendants 
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with ''commission 1/. per cent." on his sales; but that from 1851. 
the 1st January, 184S, up to the 30th September, 1850, the ^"^^ 
defendant had rendered his accounts quarterly, and that at ^^ v. 
the end of each quarter there was the following entry, — 
"three months* commission, 62/. lO*." 
On this state of facts it was submitted by 

Watson, for the defendants, that the first count of the 
declaration was not supported by the evidence. 

WilkinSy Serjt. and Cowling^ for the plaintiff, contended, 
that, inasmuch as there was evidence of the payment by the 
defendants to the plaintiff of a certain sum of money quar- 
terly, there was evidence of a quarterly hiring, so as to sup- 
port the first count of the declaration, and they referred to 
the case o{ Beaston v. CoUt/er(a), 

Watson, contrsL. The case cited does not apply. There 
the plaintiff and defendant were master and servant; but the 
present is a case of one merchant employing another to sell 
a portion of his goods as his agent merely, and this primft 
facie affords no proof of a contract of hiring and service. 

Platt, B. — I doubt whether there is any evidence of a 
contract, to support the first count of the declaration. But 
perhaps the case had better go to the jury. 

Watson accordingly addressed the jury for the defend- 
ants, contending, that the case did not come within the well 
known rule as to contracts of hiring and service; that the 
plaintiff had himself treated the engagement as that of a 
mere agent, by charging the defendants, in his accounts 
current, with a sum as for " commission;'* and that, in the 
absence of any established custom to that effect, the mere 
&ct of such commission having been paid at a certain de- 

(a) 4 BiDg. 809. 
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1851. finite rate per quarter, instead of at so much per cent, on 
''^''^'^^ the amount of the plaintiff's sales, could not make the diffcop- 

BUTTBRFIELD i i- i i i i i/» r i 

9. ence sought to be established on behalf of the present 

plaintiff. 

Platt, B., to the jury. — The plaintiff declares upon an 
alleged contract by the defendants to employ him as their 
salesman and commission agent at a salary of 250/. a year, 
payable quarterly on certain specified days; and not to 
dismiss the plaintiff from such employment at any time 
between any of the said quarterly days of payment without 
reasonable cause, or otherwise paying to the plaintiff the 
sum of 62L lOs, as for the current quarters salary, and 
he complains that this contract has been broken by the 
defendants. Now, to sustain his claim, the plaintiff must 
prove this contract, so as to satisfy you that the defendants 
agreed to hire, and the plaintiff to serve on these terms. 
But what is the evidence.*' [His Lordship here stated the 
facts above set forth.] Now all this is consistent with the 
£ict that the engagement of the defendants was to employ 
the plaintiff^ they paying him at the rate of 621. 10«. a 
quarter, and can you infer firom this that the contract was as 
stated in the declaration ? So far from this being the case, 
the evidence appears to me to show the contrary; and if 
you are of this opinion, you will find your verdict for the 
defendants. 

Verdict for the defendants. 

Wilhins, Serjt, and Cowling for the plaintiff. 
Watson and J. A, Russell for the defendants. 
[Attornies — W, Slater and L. V. Vaughan,'] 
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NORTHERN SPRING CIRCUIT, 1850. 



Liverpool Assizes. 



BEFORE BARON ALDERfiON. 



Regina V. MooRHousE James, Clerk. 

Misdemeanor. The indictment charged that the 
defendant, being the officiating minister of St. Thomas's 
Church, Bedford, in the county of Lancaster, refused to 
solemnize the marriage of Henry Fisher and Ann Hardman, 
who had obtained a certificate from the Superintendent 
Registrar of Marriages of and for the Leigh Union for that 
purpose (a). 



(a) The indictment was in the 
following form : — 
Lancashire ) The jurors for our 

(to wit), i lady the Queen upon 
their oath present, that heretofore 
and after the 1st day of March, in 
the year of our Lord, 1837, to wit, 
OR the 14th day of May, in the 
year of onr Lord, 1 849, to wit, at 
the parish of Leigh, in the county 
of Lancaster, one Henry Fisher, 
bachelor, being desirous of con- 
tracting a marriage with one Ann 
Hardman, spinster, duly gave a 
notice under the hand of him the 
said Henry Fisher, and bearing 
date the day and year last afore- 
said, to one John Heyes, then and 
still being the superintendent re- 
gistrar of marriages, of and for the 
district of Leigh Union, in the said 
county of Lancaster, pursuant to 
the provisions of an act of parlia- 
ment, made and passed in the ses^ 



sion of parliament holden in the 
(5th and 7th years of the reign of 
his late Majesty King William the 
Fourth, intituled *• An Act for Mar- 
riages in England," and in the form 
of Schedule (A.) to the said act 
annexed, that a marriage was in- 
tended to be had within three ca- 
lendar months from the date thereof, 
between him the said Henry Fisher, 
and the other party in the said 
notice named and described, that is 
to say, the said Ann Hardman, 
spinster, at a certain church, within 
the said district of Leigh Union, 
being the district of the said John 
Heyes, as such superintendent re- 
gistrar as aforesaid, that is to say, 
a certain church called Saint Tho- 
mas's Church, Bedford, they the 
said Henry Fisher and Ann Hard- 
man having before then dwelt at 
Bedford, within the said district, 
during more than one calendar 



To suslaiD an 
indictroeDt 
against a cler- 
gyman for re- 
fusing to marry 
persons who 
nave obtained a 
registrar's cer- 
tificate for that 
purpose, they 
must have pre- 
sented them- 
selves to him to 
be married at 
some time 
when he could 
legally have 
married them. 

Wbetiier ibis 
is in any case 
an indictable 
offence, or is 
merely an eccle- 
siastical matter, 
quare. 

If indictable, 
unUile, that it 
must be averred 
in the indict* 
ment that the 
parties were 
persons who 
could lawfully 
marry. 
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The defendant was convicted, subject to the opinion of 
the Court for Crown Cases reserved on the following 

Case. 

In the case the indictment was set out, and it then pro- 
ceeded as follows : — 

'Mn order to sustain this indictment, the superintendent 
registrar for Leigh, and who was also clerk to the board 



mouth then next preceding; and 
the jurors aforesaid, upon their oath 
aforesaid, do further present, that 
the said John Heyes, so being such 
superintendent registrar as afore- 
said, immediately upon the giving 
to him of the said notice as afore- 
said, to wit, on the day and year 
last aforesaid, at the parish afore- 
said in the county aforesaid, did 
duly file the said notice, and keep 
the same with the records of his 
office, and did also forthwith enter 
a true copy of the said notice fairly 
into the book for that purpose fur- 
nished to him by the registrar ge- 
neral, called the marriage notice 
book, and kept by him the said 
John Heyes, as such superintendent 
registrar as aforesaid, for the pur- 
pose aforesaid, in pursuance of and 
in obedience to the provisions of the 
said act of parliament in that be- 
half; and the jurors aforesaid, upon 
their oath aforesaid do further pre- 
sent, that afterwards and after the 
expiration of twenty-one days after 
the entry of the said notice in the 
said book as aforesaid, to wit, on 
the l2th day of June, in the year 
aforesaid, to wit, at the parish afore- 
said, in the county aforesaid, he the 
said John Heyes then being and 
continuing such superintendent re- 
gistrar as aforesaid, did upon being 
thereunto requested by the said 
Henry Fisher, the party by whom 
the said notice had been and was so 



given as aforesaid, issue under his 
hand a certificate pursuant to the 
provisions of the said act of parlia- 
ment, and in the form of Schedule 
(B.) to the said act annexed, no 
lawful impediment being shown to 
the satisfaction of him the said 
John Heyes, why such certificate 
should not issue, and the issue of 
such certificate not having been 
sooner forbidden in manner in the 
said act mentioned by any person 
or persons authorized in that be- 
half, as in the said act is provided, 
in and by which said certificate, he 
the said John Heyes, as such super- 
intendent registrar of the said dis- 
trict of Leigh Union, in the said 
county of Lancaster, did certify in 
manner and form by the said act 
of parliament directed and required, 
that on the 14th day of May, 1849, 
notice was duly entered in the mar- 
riage notice book of the said dis- 
trict of the marriage intended be- 
tween the parties therein named 
and described, delivered under the 
hands of the said Henry Fisher, 
one of the said parties, that is to 
say, the said Henry Fisher, bache- 
lor, and Ann Hardman, spinster, 
at the church called Saint Thomas's 
Church, Bedford ; and the jurors 
aforesaid, upon their oath aforesaid, 
do further present that at the re- 
spective times of the entry of the 
said notice, and of the issuing of 
the said certificate by the said John 
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of guardians for that union^ proved that on the 14th of 
May^ 1849^ the following notice of marriage was delivered 
to him by Henry Fisher. 
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Heyes as such superintendent regis- 
trar as aforesaid, and from the said 
respective times continually until 
and at the time of the committing 
of the offence hereinafter mentioned, 
Moorhouse James, late of the said 
parish of Leigh, in the said county 
of Lancaster, clerk, was, and still 
is, the officiating minister of and 
at the said church, called Saint 
Thomas's Church, Bedford ; and 
the jurors aforesaid, upon their 
oath aforesaid, do further present, 
that afterwards and after the issuing 
of the said certificate by the said 
John Heyes as such superintendent 
registrar as aforesaid, and while the 
said certificate was in full force and 
effect, to wit, on the 2nd day of 
August in the year aforesaid, to 
wit, at the parish aforesaid in the 
county aforesaid, they, the said 
Henry Fisher and Ann Hardmau 
did produce and show the said cer- 
tificate to the said Moorhouse James 
so being such oflSciating minister 
of the said church as aforesaid, 
and did then and there require him 
the said Moorhouse James as such 
officiating minister of and at the 
said church to solemnize a marriage 
between them the said Henry 
Fisher and Ann Hardman at the 
said church on or before the 14th 
day of August then instant (the 
said 14th day of August being the 
day on which the said notice and 
certificate and all proceedings there- 
upon would under and by virtue of 
the said act of parliament become 
aad be utterly void if the said mar- 
riage were not had and solemnized 
on or before the said last-mentioned 
day) ; and the jurors aforesaid upon 



their oath aforesaid, do further pre- 
sent that the said Moorhouse James 
so being such officiating minister of 
and at the said church as aforesaid, 
not regarding his duty in that behalf 
nor the statute in such case made 
and provided, heretofore, to wit, on 
the said second day of August in 
the year aforesaid, to wit, at the 
parish aforesaid, in the county afore- 
said, unlawfully and wrongfully did 
refuse and neglect, although he the 
said Moorhouse James was so there- 
unto required as aforesaid, to solem- 
nize a marriage between the said 
Henry Fisher and Ann Hardman 
at the said church at any time on or 
before the said 14th day of August 
in the year aforesaid, or at any other 
time whatsoever, and to solemnize 
a marriage between the said Henry 
Fisher and Ann Hardman at the 
said church, he the said Moorhouse 
James hath always continually from 
the time when the said certificate 
was so produced and shown to him 
the said Moorhouse James as afore- 
said and he the said Moorhouse 
James was so thereunto requured as 
aforesaid to the time of the taking 
of this inquisition unlawfully and 
wrongfully refused and neglected, 
and still doth unlawfully and wrong- 
fully neglect and refuse, contrary 
to the duty of him the said Moor- 
house James in that behalf, against 
the form of the statute in such case 
made and provided, and against the 
peace of our lady the Queen, her 
crown, and dignity." 

As to a further allegation being 
necessary in an indictment of this 
kind, see the observations of Baron 
Alder ton in this case. 
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* Notice of MarrUige, 

Punaant to 6 & 7 WiU. 4, c 85, i. 4.) 

To the Superintendent Registrar of the District of Leigh Umon, in the Ceoaty of 

Name.] I hereby give you notice, that a marriage is intended to be had within three calendar months 
from the date hereof, between me and the other party herein named and described (tbatn tosay), 



Name. 


Condition. 


Rank 

or 

Profession. 


Age. 


Dwelling 
Place. 


Length of 
Residence. 


Cluirch or Ballding 
in which marriage 
to to be sotomnised. 


Dtotriet «Bd County is 
which lb« other paity 
dwells, where the par- 
ties dwoU in 4t0fereBt 
districis. 


Htiuy Fitktr 


Bachelor 


Stripper 

and 
Grinder 


20 


Bt4f9rd 


More than a 
mouth 


St.ThtmmftCkmtk, 
B^or4 




Aim Hardmmm 


Spinster 


Frame 
Tenter 


SO 


B€df«r4 


More than a 
month 



Witness my hand this 14th day of Afcry, 1849. 

Henrt Fish BR.' 

** This notice was duly read on three consecutive weekly meetings at the board 
of guardians for the union in which Leigh was situated, and duly entered in 
the registrar's books. At the end of that period the following certificate of mar- 
riage was granted by the superintendent registrar. 

' Superintendent Registrar » Certificate for Marriage without Licemce. 

I, John HayeSf Superintendent Registrar of the District of the Leigh UmMm^ in the 

County of Lancaster, do hereby certify, that on the 14th day of Afay, 1849, notice was duly 

entered in the Marriage Notice Book of the said District of the marriage intended between 

Name.] the parties therein named and described, delivered under the hand of fiir/try Fisher, one of 

the parties (that is to say), 



Nnme. 


Condition. 


Rank 

or 

Profession. 


Age. 


Dwelling 
Place. 


Length of 
Residence. 


Church or Bnilding 
in which marriage 
is to be solemnised. 


Dbtrict mad C-ounty in 
which the other party 
dwells, where tiie par- 
ties dwell in diffeient 
dUtricts. 


£f#Mrjr Fithtr 


Bachelor 


Stripper 

and 
Grinder 


80 


Bedford 


More than a 
month 


A. Tkomms*» Ck^reA, 
Btdfnd. 




Aim Umrimmn 


Spinster 


Frame 
Tenter 


20 


B44for4 


More than a 
month 



Date. 



Date of Notice entered, May 14th, 1849. > , J}Z f "* <^*''' Certificate h.. not been 
Date of Certificate given, June 12th, 1849. ] [o^idden by any person authorued to forbid 



the issue thereof. 

Witness my hand this twelfth day of June, One ) j 
thousand eight hundred and forty-nine . . . j «'®"'' 



Hates, \ SuperiMlendefit 
' S Registrar, 



This Certificate will be void unless the marriage is solemnised on or before the 14th day of 
August, 1849.' 
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"Whh this certificate, Henry Fisher, who, as well as Ann i^fio. 
Hardman, had, for a month and upwards, before the first ^^"n*^^^ 

Reoina 

notice, resided within the district, called on the defendant, «. 



who was the officiating minister of Saint Thomas's Church, 
a district church in the parish of Leigh, on the ISth of 
June, 1840. Fisher's evidence was as follows: — * I told 
him I was come to give notice I intended to be married 
next morning at Saint Thomas's. He asked me if I had 
been baptized — I said yes. He asked me what was my 
name — I told him. He asked me if I had been asked in 
church — I said no. He asked where I had been asked 
— I said at the board of guardians. He asked me if I had 
been confirmed — I said no. He said he could have nothing 
to do with me then — I said, why? He said he was not 
obliged to tell me his reason — I said, very well, I'll go to 
the board of guardians and see ^ what they say. He said, if 
people would be so foolish as go to a board of guardians 
to be asked, the board of guardians must marry them.' 

" The superintendent registrar also gave the following 
evidence : — ' On the 19th June, I called on defendant. He 
is officiating minister of Saint Thomas's Church, Bedford, 
in Leigh district. I saw him in company with Fisher. I 
told him my name and office. I said I had corresponded 
with the registrar about it in consequence of his refusal to 
marry the parties. I said the registrar general did not 
consider confirmation a pre-requisite or any legal impedi- 
ment to the marriage. Defendant said he had seen Fisher 
before, and declined to say any thing. I said then Fisher 
has something to say. Fisher put his hand into his pocket, 
and was about to address defendant, who refused to hear 
him. The defendant retired and closed the door of his 
residence. I went again on 2nd August with Fisher, Hard- 
man, and a solicitor, Mr. Whitehead ; we saw defendant. Mr. 
Whitehead said, we were come about a marriage, wishful that 
arrangements could be made by which parties could be 
married on a certificate. Fisher produced it. Defendant 
said be supposed it was all right according to law. Fisher 
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1860 desired him to fix a time for marriage on or before the 
14th August. Hardman made a similar demand. Defendant 
saidy 111 marry him when he^ Fisher^ has expressed a desire 
to be confirmed — the party made no reply. They then re- 
peated the demand. Defendant said, I have given you my 
answer. It was after 9 p.m. when we called.* 

'Mt appeared that Saint Thomas's Church was conse- 
crated in 1840, but the act of consecration was not produced 
jn evidence. 

** There was a font in the church, and a burying ground, 
in which interments had taken place, attached to it; but 
there was no proof of marriages having been, or having 
been seen to be, celebrated there." 

Knotoles and Crompton for the prosecution. 
Bliss for the defendant. 

[Attorniea — Solicitor for the Treanary and .} 



COURT FOR CROWN CASES RESERVED. 



BEFORE WILDE, C. J., PATTESON, J., ALDERSON, B., 
COLERIDGE, J., and PLATT, B. 



June lii. Bliss (with whom was Badeley) for the defendant. — I 

submit that the defendant was justified in refusing to marry 
these persons, as there were lawful impediments. The 
defendant says, '' I am ready to marry you when you are 
desirous of being confirmed;'* and they not being so was an 
impediment. I shall argue that this is so from the nature 
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of the rite itself, from the formularies of the church, the i^^ 
liturgy, the canons and the opinions of divines. The rite 
is not to be administered unless the parties are in a fit 
state, or in a state of grace ; for although marriage is not a 
sacrament, it is more than a contract, and it is said in the 
rubric that it is convenient that the parties should receive 
the holy communion. 

Alderson, B. — How then could a Roman Catholic have 
married a Protestant before the recent enactments when he 
is not ready to receive the communion in our church ? So 
a Protestant dissenter could not be desirous of being con- 
firmed. Every sect of Christians, I believe, allows mixed 
marriages except the Society of Friends, and with them if a 
person contracts a mixed marriage, he ceases to be a mem- 
ber of their society. 

Bliss. — The rubric was altered in the reign of Charles 
the Second, and by the rubric of 1552 (c) the communion 
was to be received on the day of the marriage ; and eariier 
still it was a part of the marriage service. (He cited on this 
point the 26th, 27th and 63rd canons of 1603; the notes on 
the Common Prayer by Bishops Overall, Andrews and Cou- 
sins; Nichols' Com. on the Com. Pr. 60; Hooker's Ecc. Pol. 
vol. ii. p. 433; Jer. Taylor's works, vol. v. p. 666; Card- 
well's History of the Conference on the Book of Common 
Prayer, pp. 303, 360; Bishop Wilson's Charge (rf); the Con- 
stitutions of Archbishop Grindal in 1571, and of Archbishop 
Sharpe in 1700.) Secondly. There were in this case other 
impediments. The parties had been cohabiting together, 
and were still doing so at the time of the trial. The case 

(c) This rubric of the marriage found in Mr. Cardweirs edition of 

•errice of 1552 is as follows: "The the Book of Common Prayer of 

new married persons (the same day King Edward the Sixth, pp.351, 

of their marriage) must receive the 359. 
Holy CommunioD." It will be {d) Vol. I. of his works, p. 35. 
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of Lapsley v. Ghrier8on{e), in the House of Lords^ is an im* 
portant authority on this subject. 

Alderson^ B. — By the law of Scotland cohabitation in 
some cases raises a presumption of a previous contract 
before it began ; but where the cohabitation commenced in 
adultery, no such presumption can arise. 

Wilde, C. J. — If the parties were living in a state of 
concubinage, what can be a stronger proof of their wish to 
put an end to it than by their marrying ? If there was a 
temporary separation, that would be by no means so de- 
cisive. 

Bliss. — Another impediment was that the parties were 
under the age of twenty-one, and no consent was proved. 
This is oecessary under the 62nd canon of 1603. 

Platt, B. — They might have procured consent if the 
clergyman had required it. 

Alderson, B. — The registrar's certificate is equivalent 
to the publication of banns ; and if banns bad been pub- 
lished, no consent would have been required. 

Btiss. — The third objection is, that this k not an indict- 
able offence, or, at all events, that the clergyman is not 
guilty of an indictable offence when he considers that to be 
an impediment which is not so. 



Alderson,. B. — There was a case, in which a clergyi 
refused to marry a lady of full age to a gentleman of full 
age at St. George's, Hanover Square, although they had a 
proper marriage licence. Was the clergyman indictable for 
that? No one ever doubted that the clergyman was quite 
wrong (/). 

(e) 1 H. of L. Ca. 498. vas that of Mr. Gore Langton and 

{/) We believe that the instance Lady Anna Grenville in 1846. 
referred to by the learned baron 
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—The fourth objeetion is, that these parties did i860. 
not tender themselves at any time when the defendant could 
have married them. 

Platt, B. — The request was in this case not a request 
to marry them^ but a request to fix a time for the marriage^ 
which the clergyman was not bound to do. 

Aldebson, B. — The parties had a right to be married 
at any time when they presented themselves in canonical 
hours. Here they asked the defendant to make an arrange- 
ment, and he was not bound to do that. 

Bliss. — They ought to have placed the defendant in a 
situation in which the duty arises. Phillpotts v. Evans {h\ 
Ripley v. At*Clure{i). Fifthly ^ I submit that there is no 
proof that this chapel was one in which marriages could 
be lawfully solemnized. Sixthly, That this was not an 
indictable offence, as this is not a case of public right, and 
at most was only an injury to private persons. 

Platt, B. — You will say that an action would lie if there 
was a duty. 

Bliss. — Like the case of non-repair of a private road. 

Wilde, C. J . — The right of using a private road belongs 
to individuals ; so does the right to marry under this par- 
ticular certificate. 

Platt, B. — And the performance of the duty raised in 
the clergyman is restricted to these two particular persons. 

Alderson, B. — Was it an indictable offence in Mr. 
White to refuse the note of Mr. Ashby (A) ? 

(*) 5 M. & W. 475. White, 2 Lord Raym. 938, and 

(0 18 Law J. (Exch.) 419. the judgment of Holt, C. J., in that 

{k) See this case of Ashby v. case, edited hy Lord Daunan. 
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1860. JBliss. — The Acts of Uniformity confirm the rubric, but 

^"^^^ create no offences except such as are there declared to be 

V. so; and Caudrey^s case {I) \ MiddUtonv. Croft(m)\ Wenr 

• mouth V. Collins {n), and other cases decide that, unless the 

statute gives a remedy in foro temporalis the ecclesiastical 

jurisdiction is not taken away. 

Patteson, J. — In the case of Regina v. Price (o), a 
father was held to be indictable under the stat. 6 & 7 Will. 
4, c. 86, s. 20, for refusing to give the particulars of a birth 
when required to do so by the registrar. 

Bliss. — The seventh objection is, that there is no averment 
that the parties were persons who could lawfully marry. 

Alderson, B. — They might, for aught that appears, be 
uterine brother and sister. If the mother of both had first 
married Mr. Fisher, and afterwards married Mr. Hardman, 
it certainly might be so. 

Bliss, — It is not averred that the defendant was a clergy- 
man in holy orders of the Church of England. 

Coleridge, J. — He is called " clerk" in the indictment, 
and stated to be officiating minister of this chapel. 

Bliss, — The addition of " clerk" applies to the time of 
the indictment, and not to the time of the alleged ofience. 

Wilde, C. J. — Mr. Crompton, will you address yourself 
to the question as to the tender, and whether the defendant 
could be indicted before the time had expired during which 
the certificate was to be in force. 

Crompton for the crown. — It is an indictable offence to 

(/) 5 Co. ]. (n) 2 Lord Raym. 850. 

{m) 2 Str. 1056. (o) 11 A. & E 727. 
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disobey a statute which directs what a person is to do. It 
is charged that the defendant unlawfully refused to solemnize 
this marriage^ and still doth refuse. 

Alderson^ B. — The marriage should properly be in the 
face of the congregation. It is to be in the body of the 
churchy which is in the presence of the congregation ; after 
that they go in procession to the altar rails. 

Crompton. — In ancient times the communion was a part 
of the service (p). A public demand is a thing that should 
be avoided, as it would create a disturbance. 



1850. 




Alderson, B. — How do you get over the difficulty that 
a tender must be an offer to do a thing when it can be 
done? 

Crompton, — This is not a tender of money. There are 
hundreds of tenders which do not require them to be made 
when the thing can be done. 

Wilde, C. J. — There was a case of a tender of oil when 
the warehouses were shut, and that was held not to be 
sufficient 

Alderson, B.— -It is essential that the woman should 
be present ; why is that necessary, unless it is to be at a 
time when the marriage could take place ? My impression 
at the trial was, that this is an ecclesiastical matter alto- 



(p) A "Manuale" of the ** Salis- 
bury usie*' is still remaining in the 
library attached to the Rectory of St. 
Mary*s in Marlborough. This must 
have been printed before the year 
1534, as in every instance in which 
the Pope is mentioned the word 
" Papa*' is struck out with the pen. 
This book contains the '' ordo ad 
faciendum sponsalia/' which is also 

VOL. III. 



to be found in the Rev. W. Mas- 
kell's Monumenta Ritualia, vol. i. 
p. 42. From these it appears that 
the contracting of the marriage was 
in the church porch, the latter part 
of the service at the altar, and that 
the parties received the sacrament 
of the Eucharist before leaving the 
altar. 



N 
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1850. gether, and my opinion is now the same as it was at Nisi 
Prius, 



RlOINA 

V. 

J 



Patteson^ J. — Suppose a case of publication of banns 
in the church, and the clergjrman would not marry the 
parties because they did not wish to be confirmed, and we 
were to hold that that was wrong, it clearly would not be 
indictable. 

Wilde, C. J. — We cannot give opinions on points not 
necessary to our decision. 

Alderson, B. — There are two points difficult to be got 
over, the tender, and the want of averment that the parties 
could legally marry. 

Wilde, C. J. — I feel great difficulty on the tender, and 
I think that the defendant had till the end of the time li- 
mited by the certificate to consider of it, although he might 
refuse at first. 

Cackburn, A. G., for the crown. — That being so, I shall 
not press for a decision on the other points. 

Wilde, C. J. — I think that the case has failed, because 
it is not shown that the clergyman was called on when he 
could perform what was asked. 

Alderson, B. — I am of the same opinion; and I do not 
see how the objection is to be got over, that it is not averred 
that these were parties between whom a marriage could 
lawfully take place. 

Patteson, J., CoLERiDOE, J., and Platt, B., con- 
curred. 

Judgment for the defendant. 



^ 
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NORTHERN SPRING CIRCUIT, 1851. 



Liverpool Spring Assizes^ 1851. 



BEFORE MR. JUSTICE CRESSWELL. 



B 



Reoina V, William Potter. 

REAKING into a countinghouse. The prisoner was A building at a 
indicted, under the statute 7 & 8 Geo. 4, c. ^, s. 15, for which books are 
breaking and entering the countinghouse of David Gamble, i^^^xghxso^^ 
at the parish of Prescot, and stealing therein 500 pennies, &c. V^^ ^^) o»^ 
the monies of the said David Gamble, and was convicted, the men's 
subject to the opinion of the Court for Crown Cases reserved, which the men 
on the following ■'« P*>^'j» 

o a '*coiinting- 

CaSE. house" within 

the statute 

" It appeared in evidence that David Gamble was the '^ ^^ Geo. 4, 

^^ c. 29, 8. 16, 

proprietor of extensive chemical works at Prescot, and that although the 
the prisoner broke and entered a building, part of the pre- calicd°t1ie*"roa. 
raises of David Gamble, which was commonly called *The S**"*®^®""'" 

'' ^ from there be- 

Machine House,' and 9tole therein a large quantity of cop- ing a weighing 

-r .1 . 1 .1 1* .1 • I • machine in it. 

per money. In this buudnig there was a weighing ma- 
chine, at which all goods sent out were weighed ; and one 
of Mr. Gamble's servants kept in that building a book in 
which he entered all goods weighed and sent out ; the ac- 
count of the time of the men employed in different depart- 
ments was taken in that building, and their wages were paid 
there. The books in which their time was entered were 
brought to that building for the purpose of making the en- 
tries, and paying the wages ; at other times, they were kept 
in another building, called ' The Office,' where the general 
books and accounts of the concern were kept. 

n2 
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1851. " It was objected^ for the prisoner^ that the building 

broken and entered by him was not properly described as 
a countinghouse. Verdict : guilty. 

^'Cresswell^ J., reserved the case for the opinion of 
the judges on the question, * Whether the prisoner can be 
punished for breaking and entering a countinghouse and 
stealing therein^ or for simple larceny only.' " 




COURT FOR .CROWN CASES RESERVED. 



BEFORE LORD CAMPBELL, C. J., ALDERSON, B., COLERIDGE, 

J., PLATT, B., and TALFOURD, J. 



Apnl 26th. Lord Campbell. — The question in this case is, whether 
there is any evidence that this was a countinghouse. I 
think that there is abundant evidence that it was a counting- 
house, and that such business was transacted there as shows 
it to be so. Wages were paid there, and there was ac- 
counting there. 

Alderson, B., Coleridge, J., Platt, B., and Tal- 
FOURD, J., concurred. 

Conviction affirmed. 
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NORTHERN SPRING CIRCUIT, 1852. 



Liverpool Spring Assizes, 1852. 



BEFORE BAROK ALDERSON. 



R 



Regina v. William Mitchell, William Jackson, 

and Sarah Brown. 

May 29tk, 



'OBBERY. The indictment stated, that the three pri- Onanindlci- 

. _,, rr\ 1 n 1 • 1 meot for simple 

soners, in and upon one 1 homas 1 atem, together feloniously robbery the 
did make an assault and him in bodily fear and danger of J^jciedol^a 
his life then and there together feloniously did put, and «*"»p'« aa»ault 
certain money of the said Thomas Tatem, from his person, rob ; but if the 
and against his will, then and there together feloniously for a robbery 
and violently did steal. ^»'!» the o^^ra- 

*' vattng circum- 

stances, the pri- 

Verdict — Guilty of an assault with intent to coDvicted of the 
rob ; the jury expressly Hnding that the S-*"* 
felonious assault was committed by the 
three prisoners together. 



Alderson,B., reserved the following case for the opinion 
of the judges : 

" At the trial, in consequence of the absence of the pro- 
secutor, the actual robbery could not be proved, as no 
money could be shown to have been taken from his person; 
but the three prisoners were convicted on the clearest evi- 



Mitchell. 
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1852. dence of the offence of feloniously assaulting the prosecutor 
^-^''^-^ with intent to rob him, and the jury expressly found, on my 
V. asking them the question, that the felonious assault was 

committed by the three prisoners together. 

'* The case was one in which, in my judgment, it was 
right to sentence the prisoners to transportation, but as to 
the two men, a question arose, whether it was competent 
for me, in point of law, to pass such a sentence ; there was 
a previous conviction proved against the woman, which 
removed all difficulty in her case. 

" By Lord Campbell's Act, 14 & 15 Vict. c. 100, s. II, 
it is enacted that, in all indictments for robbery, if ' it shall 
appear to the jury, upon the evidence, that the defendant 
did not commit the crime of robbery, but that he did commit 
an assault with intent to rob, the defendant shall not, by 
reason thereof, be entitled to be acquitted, but the jury 
shall be at liberty to return, as their verdict, that the de- 
fendant is guilty of an assault with intent to rob, and there- 
upon such defendant shall be liable to be punished in the 
same manner as if he had been convicted upon an indict- 
ment for feloniously assaulting with intent to rob.' 

" But there is this difficulty, that there are several clauses 
in the statute 7 Will. 4 & 1 Vict. c. 87, imposing different 
punishments in cases of assaults with intent to rob. By the 
6th and 10th sections of that act the extreme punishment 
for the simple offence of a felonious assault, with intent to 
rob, does not exceed three years imprisonment with hard 
labour. By the 3rd and 10th sections of that act, where 
the felonious assault, with intent to rob, is committed by 
any person, together with one or more other person or per- 
sons, the punishment may extend as far as transportation 
for life, and the lowest punishment is that of imprisonment 
with hard labour for three years. 

'' I wish therefore to ask the judges the following ques- 
tions : 

'* 1st. Is Lord Campbells Act to be construed literally^ 
and if so, whether the punishment must not be under the 



MrrctiiLL. 
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6th and lOth sections conBned to three years' imprisonment I85d. 
with hard labour. ^IT*^'^*^ 

RiOIIfA 

" Or Sndly. Is the true meaning of Lord Campbell's Act, v. 

that in any indictment for robbery, if the robbing be simple, 
there is included also a simple felonious assault with intent 
to rob, and if the robbery be aggravated, a similar aggra- 
vated felonious assault with intent to rob, and then, whether, 
inasmuch as the jury have here found such an aggravated 
assault, the punishment may not be, under the 3rd and 10th 
sections, extended as far as transportation for life. 

*' That the inconvenience, if any, may be avoided in future, 
I thought is advisable to direct a return to the old form of 
an indictment which, as I was assured by the clerk of 
assize, formerly contained an express averment of an assault 
with an intent to rob ; but this had been, in consequence of 
the recent alteration in the law, discontinued, and so the 
difficulty arose. 

" I reserved the judgment till the next assizes, and request 
the assistance of the judges on the case. 

(Signed) •'* E. H. Alderson." 



COURT FOR CROWN CASES RESERVED. 



BEFORE LORD CAMPBELL, C. J., ALDERSON, B., MAULE, J., 

CRESSWELL, J., and ERLE, J. 



No counsel appeared in this case. 

Lord Campbell, C. J. — I am of opinion that the second May 29th, 
view is the correct one, and that on an indictment for rob- 



RSOINA 
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1852. bery, if the robbery charged be simple^ the prisoner may be 
convicted of a simple assault with intent to rob ; but if the 
0. indictment be for a robbery, accompanied with circumstances 

of aggravation, the prisoner may be convicted of the aggra- 
vated assault with intent to rob. 



Alderson, B. — I entertained some doubts at first, but 
on reflection those doubts are removed. The enactments 
extend to all assaults with intent to rob ; and I now think 
that the assault follows the nature of the robbing. This 
was one of the garotte robberies so frequent at the last 
Liverpool assizes. 

Maule, J. — I think that in this case there may be trans- 
portation for life. 

Erle, J. — I entirely concur with the rest of the Court, 
and this decision will make any additional count for an 
assault, with an intent to rob, unnecessary. 

Conviction affirmed. 
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1848. 



NORTHERN SPRING CIRCUIT, 1848. 



York Spring Assizes. 



BEFORE MR. BARON ROLFE. 



Ml 



Regina v. Michael Stokes (a). „ . ^^ . 

URDER. The prisoner, a soldier of the 57th regi- Where ibe de- 
ment, was indicted for the wilful murder of Mary Ann Gar- is set up, in 
rard. He was also charged, on the coroner's inquisition, tbeYui^Tnlc^ 
with the murder of Marqaret Garrard ; but it bein^c proved <l«»t^»n? **>• P"- 

^ ' ® ^ soDer. It must 

that the name of the deceased was Mary Anne, and that be proved affir- 
she had not been called by the name of Margaret, at the jg insaae ; if the 
close of the case for the defence, the learned judge directed Jo*i|b^^nd if 
an acquittal on the coroner's inquisition. the crime 

charged in the 
indictment be 

The fact of the murder was not disputed. On the pre- proved, it is their 

duty to convict 

vious 20th of January the prisoner, in the soldiers' room in him. 
the Leeds barracks, took up his musket, as if to clean it 
with a rag, levelled it at the deceased, fired, and killed her 
on the spot; her husband and child being in the room, and 
two other soldiers being present. It appeared in evidence 
that the prisoner was a man of singular habits, that he 
seldom spoke to the other soldiers, was very ** secluded, 
sulky and sullen," and was described as '' a close-minded 
man," and a " man of very nasty temper." He had fre- 
quently complained of illness, and had made efforts to get 
into the hospital, but he was rejected, as a man having no 
visible disorder or sickness. It also appeared that some 
months previously a bayonet had been wrenched from him 

(a) This, and all the following reported by R. R. Pearce, Esq., of 
cases on the Northern Circuit, were Gray's Inn, Barrister-at-Law. 
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1848. in the night time by his fellow soldiers, as they supposed 
that he was about to destroy himself. On being arrested the 
prisoner made no resistance, but held out his bands and 
gave himself up to the serjeant, who told him he was a 
prisoner. He declared that he had loaded his musket de- 
signedly, saying, that he had no chance of shooting her 
before, that he was glad she was dead, as he could now 
die in peace, as he had had no rest for nights. It was 
proved too that some months before the murder, while 
under the excitement of liquor, the prisoner was raging in 
the guard-room, and while handcuffed had attempted to 
burn himself, and afterwards to kill himself by striking his 
head with a poker. There had been no quarrel of any kind 
between the husband of the deceased and the prisoner^ nor 
between the deceased and the prisoner, as far as was 
known. When asked why he had killed the woman, he 
said, ** No one on earth should know but the priest," add- 
ing, that he rejoiced in her death, and could then die 
happy. He also said that there was *^ a man of the com- 
pany absent on furlough that he would also have shot had 
he been there;" but it did not appear from the evidence 
whether there was a man on furlough or not. 

The medical witnesses were cross-examined at consider-* 
able length on the general character and characteristics of 
the difierent classes of insanity. The opinions of Dr. 
Pritchard on Insane Impulses were cited. Lib. Med.ed. Dr. 
Tweedie, 2 Prac. Med. 118, who says, "The will is occa- 
sionally under the influence of a disordered impulse which 
suddenly drives the persons affected to the perpetration of 
acts of the most revolting kind, and to the commission of 
which he has no motive;'* also those of M. Esquirol, on 
the same subject, who remarks, that ** numerous and well 
authenticated cases have demonstrated the fact, that while 
some madmen commit homicide under the influence of deli- 
rium or illusions, while others perpetrate similar acts with 
premeditation and design, influenced by an intense feeling 
of malevolence which may be part of the general perversion 
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of their moral feelings; there is a third class, who are under 1943. 
neither illusions, nor moral perversion, if we inquire into 
the general state of their affections and moral feelings, and 
who are driven to commit homicide by a sudden and merely 
blind and instinctive impulse, without consciousness of the 
nature of the act" Taylor's Med. Jurisprudence, tit. Ho- 
micidal Monomania, was also cited; and the opinions in 
the several works named were assented to, as questions of 
science by the medical witnesses. 

Dearsly, for the defence, contended that the whole evi- 
dence showed that the prisoner at the bar, at the time of 
his taking away the life of Mary Ann Garrard, was insane, 
or that he was under such an insane impulse as in law to render 
him irresponsible. He relied, in proof of this position, upon 
the absence of any real or probable motive for the murder, 
the general habits of the man, his efforts to get into the 
hospital having no visible malady, his attempts to commit 
suicide upon two different occasions, his manner in giving 
himself up to justice, saying that he was glad she was 
dead, and that he could now die happy, while at the same 
time he spoke of making a penitential confession. He 
suggested the probability that the prisoner acted under a 
delusive motive, from his reference to a man of the com- 
pany on furlough, whose life he also declared his desire to 
take away, while it did not appear from the evidence that 
there was any such person in existence. He dwelt on the 
opinions of the scientific witnesses, that the sight or touch 
of a weapon of destruction would, at a particular crisis, ex- 
cite in a person of diseased mind a sudden insane impulse; 
that a man labouring under chronic irritation of the brain, 
and a tendency to insanity, will, if excited by liquor, dis- 
play the peculiar form of insanity with which he may be 
afiected; and submitted to the jury, that in the prisoner's 
case the suicidal and homicidal form of monomania was 
developed while intoxicated, and that this form of insanity 
was the cause of his killing Mary Anne Garrard without 
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1848. motive, it having been more largely developed subsequently 
from some other unknown excitement, perhaps the want of 
sleep for three nights. 

Before the learned judge summed up the evidence an ob- 
jection was taken to the indictment, on the ground that the 
offence was not laid with sufficient certainty, but his Lord- 
ship held that the indictment was good in substance, and 
overruled the objection. 

RoLPE, B. (in summing up). — If the prisoner seeks to 
excuse himself upon the plea of insanity, it is for him to 
make it clear that he was insane at the time of committing 
the offence charged. The onus rests on him ; and the jury 
must be satisfied that he actually was insane. If the matter 
be left in doubt, it will be their duty to convict him ; for 
every man must be presumed to be responsible for his acts 
till the contrary is clearly shown. A case occurred some 
time ago at the Central Criminal Court, before Jlderson, B., 
and the jury hesitated as to their verdict on the ground that 
they were not satisfied whether the prisoner was or was 
not of sound mind when he committed the crime, and that 
learned judge told them that unless they were satisfied of 
his insanity, it would be their duty to find a verdict of guilty. 
Every man is held responsible for his acts by the law of 
this country, if he can discern right from wrong. This 
subject was, a few years ago, carefully considered by all the 
judges, and the law is clear upon the subject. It is true 
that learned speculators, in their writings, have laid it down 
that men, with a consciousness that they were doing wrong, 
were irresistibly impelled to commit some unlawfiil act. 
But who enabled them to dive into the human heart, and 
see the real motive that prompted the commission of such 
deeds? It has been urged that no motive has been shown 
for the commission of this crime. It is true that there 
is no motive apparent, but a very inadequate one; but it 
is dangerous ground to take to say that a man must be 
insane because men fail to discern the motive for his 




NORTHERN SPRING CIRCUIT, 11 VIC1\ 189 

act. It has also been said by the prisoner's counsel that 1848. 
the conduct of the prisoner was that of a madman in com- 
mitting the offence at such a time^ in the presence of the 
woman's husband, who had arms within his reach ; but it 
would be a most dangerous doctrine to lay down, that 
because a man committed a desperate offence, with the 
chance of instant death, or the certainty of future punish- 
ment before him, he was therefore insane — as if the per- 
petration of crimes was to be excused by their very atrocity. 
The jury found the prisoner guilty ; and sentence of death 
was passed upon him. 

£Uis and Boothby for the prosecution. 

Dear sly and Pearce for the prisoner. 

[Attornies. — Markland and Jackson ] 



The counsel for the prisoner conceiving that there was Q«««, whether 
error on the record, applied to the judge for a copy of the in tbecaaeof ' 
indictment, and Rolfe, B., placed his copy at the prisoner's gu^ouHn 
disposal. An application was made in the usual way to the formd pauptrit. 
Attorney General for his fiat for then issuing a writ of 
error; and the prisoner, being penniless and destitute of 
friends, it was resolved to apply for permission to sue out 
the writ of error in forma pauperis. The prisoner made an 
affidavit that he was not worth £5 in the world; and a 
petition entitled in the Queen's Bench, and addressed 
To Thomas, Lord Denman, C. J., &c., praying to be allowed 
to sue as a pauper, and setting out that he was informed 
that the indictment was erroneous, was signed by the 
prisoner. Dearsly certified that there was error upon the 
record, and consented to be assigned as the prisoner's 
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counsel in the Queen's Bench. The application came 
before Parke, B,, at chambers. His lordship said that he 
was not aware of any case where a prisoner was allowed to 
sue out a writ of error in forma pauperis ; but that he was 
by no means prepared to say that it could not be done; but^ 
under the circumstances, in order to obtain an immediate 
decision upon the question, he said that he would recommend 
the question to be raised by a case to be laid before the 
judges. JRolfe, B., ultimately reserved the question upon 
the indictment, which was argued before all the judges as a 
Crown Case reserved. The judges held the indictment 
sufficient ; and the prisoner was executed at York (a). 



(6) See ante. 



BEFORE MR. BARON ROLFE. 



March 2ltU 

A imaoner who 
pleads guilty to 
an indictment, 
and who has 
been previously 
convicted of 
felony, is a com- 
potent witness 
against other 
prisoners 
charged in the 
same indict- 
ment; for 
although he is a 
party •' indivi- 
dually named 
on the record,'* 
he is no party 
to the proceed- 
ing there and 
then before the 
Court. 



Reg. v. Drury and others. 

jyi ACHINE breaking. A. Heathcote and T. Heathcote 
were indicted under 7 & 8 Geo. 4, c. 30, s. 4, as principals 
for having destroyed certain machinery at Sheffield ; and 
John Drury, and three others, were indicted as accessories 
before the fact for a substantive felony, under 7 Geo. 4, 
c. 64, s. 9, for having incited, moved, procured, counselled, 
and commanded, the said A. Heathcote and the said J. 
Heathcote to destroy the said machinery. 

The prisoners were also indicted for a conspiracy to 
destroy machinery, &c. 

A. Heathcote and T. Heathcote, on being arraigned, 
pleaded guilty. 
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John Drury, and the other three prisoners, pleaded not 1848. 
guilty. 



Bliss, for the prisoners, applied to the Court to order the 
prosecution to give particulars of the overt acts, on which 
they relied to establish the charge of conspiracy. In some 
counts of the indictment certain overt acts were laid; in 
other counts, the defendants were charged generally with 
conspiracy. 

RoLFE, B., declined to make an order in the case. 

John Drury, and the other three accessories, were then 
placed on their trial upon the first mentioned indictment. 

A. Heathcote and T. Heathcote were called as wit- 
nesses on the part of the crown. 

Bliss objected to their admissibility. He said, that he 
held in his hand the record of the previous conviction of 
those two prisoners, showing that they had been tried, con- 
victed and sentenced for another and a different offence ; 
and he contended, that as attainted felons, they were in- 
famous, and at common law incapable of being witnesses. 
Lord Denman's Act, 6 & 7 Vict. c. 85, did not affect this 
case. It was true that it provided that no person should 
hereafter be excluded by reason of infamy from giving 
evidence; but there was an exception in the act, "provided 
that this act shall not render competent any party to any 
suit, action or proceeding individually named upon the 
record'^ Now the two Heathcotes were parties individually 
named upon the record, and, therefore, still inadmissible as 
witnesses. 

RoLFE, B., overruled the objection, but said he would 
reserve the point if necessary. He did not conceive that the 
Heathcotes were parties to the proceeding then and there 
before the Court. They could not be either gainers or 
losers by the event of the trial then proceeding. 
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The witnesses were accordingly sworn and examined; 
the jury found the prisoners guilty, and Rolfe, B., sentenced 
them to transportation for Ten years (a). 

Upon this judgment a writ of error was brought. 



In the Court of Queen's Bench, in Hilary Term, 1849, 
the case upon this writ of error was argued. 

Hally for the Queen, defendant in error, admitted that 
the sentence was erroneous, the act of parliament not 
authorizing a greater punishment than seven years trans- 
portation; but submitted to the Court that, although the 
Stat. 11 & 12 Vict. c. 78, had passed since the giving 
judgment in the case at York, the effect of that statute was 
to make void all the previous decisions. He commented 
upon the cases. Rex v. Ellis (&), Rex v. Bourne (c). 

Bliss, for Drury and others, the plaintiffs in error, was 
stopped by the Court. 

Lord Denman, C. J., said, that in the face of so many 
authorities, and particularly of R. v. Ellis, it was impossible 
for the Court to do otherwise than give judgment in favour 
of the plaintiffs in error. 

Judgment reversed. 



(a) After the bringing of this 
writ of error, and before the argu- 
ment upon it, the following clause 
(sect. 5), was introduced into the 
Stat, n & 12 Vict. c. 78, which 
passed Slst August, 1848, *' And 
be it enacted, that whenever any 
writ of error shall be brought upon 
any judgment, or any indictment, 
information, presentment, or inqui- 
sition in any criminal case, and the 
court of error shall reverse the judg- 
ment, it shall be competent for such 



court of error either to pronounce 
the proper judgment, or to remit 
the record to the court below, in 
order that such court may pro- 
nounce the proper judgment upon 
such indictment, information, pre- 
sentment, or inquisition." 

As to the construction of this 
sectiou, see Holloway v. Reg, (in 
error), 2 Den. C. C. 287. 

(6) 5 B. & C. 395. 

(r) 7 Ad. & £11. 58 ; 3 Inst. 
210. 
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BEFORE MR. JUSTICE COLBRIDOE. 



Ai 



March \Zih. 

UTREFOIS ACQUIT. John Drury and three Whcreajudg- 
others, formerly indicted with him, were again indicted for on writ of error, 
a substantive felony, as accessories before the fact, for the l^nJI^I'^J^^^i 
same offence for which they were before arraigned, tried, autrefmtaeqwt 

. , o' autrrfoh eon" 

found guilty and sentenced, as above mentioned. met m bar ; he 

They pleaded autrefois acquit ^ the plea(d) reciting the beenbjlwpardy 
£ormer trial, the proceedins^s in the Court of Error, and >n.»hat case, and 

' t- o 'a judgmeDt re- 

setting out the judgment that the prisoners had been vereed being 

restored to all they had lost, and ordered to go without judgment 
^ay, &c. 

Sir John Bailey^ for the crown, demurred, and therefore 
Sssue was joined. 

Hall, with whom was Overend. — The plea of aw^re/bw 
acquit is founded on the principle that a man shall not be 
"^wice in jeopardy for the same offence. The plea of autre^ 
ois convict, that he shall not receive punishment twice (e). 
Xiord Hale remarks, if a person be acquitted upon an in- 
sufficient indictment or appeal, yet upon a new indictment 
fce may be arraigned for the same felony, licet judgment 
^one. And Lord Coke says (^f), if a man be erroneously 
acquitted of felony by verdict and judgment thereon given, 
yet if judgment, &c., be insufficient, he may be indicted 
again. Those sages of the law never contemplated the 

(d) The Stat. 14 & 15 Vict. c. necessary to set out the pleadings 

100, s. 28, rendering it sufficient in at length. 

pleas of Quirefou acquit to say that (e) I Stark. Crirn. PI. 317, 329 ; 

the defendant has been lawfully ac- 2 Hale, P. C. 251,255; VauxU 

quitted of the said offence charged casct 4 Rep. 44 b. 
in the indictnoent, it is thought un- {/) 3 Inst. 214. 

VOL. 111. O N. P. 
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1849. possibility that a guilty party should escape punishment 
altogether. It is also said(^), "If indeed the reversal 
proceeded expressly on the ground that there was a tech- 
nical error in the original indictment, or subsequent process, 
the defendant remains liable to a second prosecution, on 
the same ground that he is subject to it on demurrer, or 
arrest of judgment. His life has never been in actual 
jeopardy, and the ends of public justice have not been satisfied 
either in his conviction or acquittal." The judgments of 
Lord Denman, C. J., and Littledale, J., in H, v. Bowen (A), 
were also cited. In the case of indictments for felony, after a 
previous conviction, where a certificate is, under 7 & 8 Geo. 
4, c. 28, 6. 11, made evidence, Cresswelly J., suggested 
that the words now commonly used should be inserted in 
the certificate, " which sentence still remains in full force, 
strength and effect, and not in the least reversed, annulled 
or made void ; " because if it had been reversed and made 
void, it was no longer a conviction against the prisoner. 
In the same way here the judgment having been reversed, 
annulled and made void by judgment of the Court of Error, 
the conviction no longer remained. The Court would also 
be guided by the analogy of civil cases, where, if the pro- 
ceedings were set aside on technical grounds by writ of 
error, the plaintiff's claim was not barred. It is submitted 
that the judgment in this case cannot be of respondeat 
ouster, but a judgment as upon conviction. The plea of 
" not guilty " is not on the record. The plea is in 
effect a plea of " guilty," and, like a demurrer, admits tbe 
facts. 

JBliss (with whom was Pickering) for the prisoners. — The 
counsel for the prosecution had argued this question as if it 
were a plea of autrefois convict, instead of autrefois ac- 
quit (i). The real ground of the plea is, that a man shall 
not be placed twice in jeopardy. If it be held that this is 

(g) 1 Chitty's Crim. L. 756. (/) 1 Stark. Crim. PI. 32. 

(A) 7 Ad. & Ell. 58. 
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not a good plea, a prisoner may in the hands of a private I849. 
prosecutor be placed in jeopardy to infinity. It is said, that 
if the plea be upheld the prisoners will altogether escape 
punishment ; but the rule of law that a man shall not be 
twice placed in jeopardy is stronger than the rule that crime 
should be punished. If there be error in the execution, 
the execution is reversed ; if there be error in the judg- 
ment, the judgment is reversed ; if in the verdict, the ver- 
dict is reversed ; and if there be error in the indictment, all 
is reversed. Lord Coke says (A), " If the judgment be 
erroneous, both the judgment and the execution thereon, 
and all the proceedings thereon, shall be reversed by writ 
qf error." The case is not affected by the stat. 11 & I^ 
Vict. c. 78, s. 6. 

Coleridge, J. — Your argument is, that the conviction is 
to stand, but for what purpose? 

Bliss, — For the best practical purpose, that the prisoners 
I3)ay plead it in bar. This is a plea of record, and appeal 
"^ill lie to a Court of Error. It is to stand for the purposes 
of any proceedings by law to be taken. This is a good 
l^lea of acquittal. It is an acquittal by judgment of the 
Oourt. The judgment is, that the defendants depart 
'U)ithout day. The Court not only gives judgment that the 
judgment in the Court below be reversed, but that the de- 
fendants be restored to what they have lost, and depart with- 
€>ut day {I), Such an indictment has never before been 
seen here ; an indictment found at these assizes for iden- 
tically the same offence for which the prisoners have already 
been in jeopardy. It is laid down (m), that when an indict- 
ment 18 insufficient, the law holds that the prisoner never 
was in jeopardy, and after reversal of the proceedings that 
the prisoner may be again indicted. But in the present 
case the prisoners were indicted for a substantive felony 

{k) 3 Init. 210. (w) 1 Chitty'sCrim. L. 719. 

(/) I Stark. Crim. PI. 219. 

o2 
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1840. under the stat. 7 Geo. 4, c. 64, s.9, and there was no defect 
in the indictment. 
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Hall in reply. — In the case where the jurors do not agree 
in their verdict, though the prisoner has, in a certain sense, 
been in jeopardy, yet it is admitted that a fresh indictment 
may be preferred (n). 

Coleridge, J. — I will take time to consider. 



York Summer Assizes, 1849. 

•^"'y* The prisoners John Drury and others having been placed 

at the bar, 

WiGHTMAN, J., read the following judgment of 

Coleridge, J.— This case came on before me at the 
last Yorkshire Assizes upon a demurrer by the crown to 
the plea of the prisoners. Some points for the prisoners 
were made on the argument, for which there appeared to me 
no foundation. I reserved my judgment on that which I 
now proceed to discuss. It was an indictment for felony 
by statute. The plea in substance stated a previous indict- 
ment for the same offence. Trial on a plea of not guilty, 
verdict for the crown, with judgment of transportation, a 
writ of error in the Queen's Bench, with various causes 
assigned, and judgment against the crown, that the prisoners 
be restored to all things lost by the judgment, and depart 
hence without day in that behalf. There was an averment 
that the judgment was reversed for errors above assigned in 
the giving of the judgment in the Court below. Upon the 
argument it was insisted for the prisoners, that the reversal 
must be taken to have proceeded solely on the error espe- 
cially assigned in the judgment itself, that it was for a longer 
period of time than the statute assigned or permitted. 

(»i) Stark. 220. 
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Assuming thiS| *it appeared that there had been a good 1849. 
indictment, issue well joined, a trial completely had, and a 
lawful verdict found. And although it was admitted that 
no judgment could now pass for the crown, yet it was said 
the proceedings were a bar to any other indictment equally 
whether the legal effect of the whole was a conviction, or, 
as might be contended, a lawful acquittal ; for the principle 
which barred a second prosecution was simply that a man 
should not twice be put in jeopardy for one and the same 
offence. Although many causes of error were assigned, I 
think the case must be decided upon this assumption, for it 
would be too much to assume, on the other hand, that any 
other cause was well assigned ; none other was pointed out 
in the argument or insisted on, which showed that the in- 
dictment itself was insufficient. It cannot therefore be 
denied that the prisoners were at one time, and in some 
sense, in jeopardy on the same charge as that which is now 
preferred by this indictment. The question, therefore, seems 
to be, in what sense is to be understood that which is laid 
down as the true principle on which the plea of autrefois 
convict stands. Lord Hale (o) says, '^ If A. be indicted and 
convicted of felony, but hath neither judgment of death nor 
hath prayed his clergy, this is no bar of a new indictment for 
the same offence, if the first were insufficient ; and it seems, 
though it were sufficient, yet it is no bar without clergy or 
judgment. But if he had his clergy allowed him, autrefois 
convict and had his clergy is a good bar to an indictment or 
an appeal for the same crime, and so remains at this day, not- 
withstanding 3 Hen. 7, c. 1." Lord Hale therefore thought, 
though he expresses the opinion here with some hesitation, 
that a conviction on a good indictment was no bar, unless 
judgment or clergy followed as the fruit of the conviction. 
The only authorities which he cites for the whole passage are 
Vauis case and Wiggs case ( p). Vaux*s case was on an 
insufficient indictment, and the material resolution proceeds 
on the principle that in such case the prisoner has never 

(o) 2 H. P. C. ch. 32, p. 251. (p) 4 Rep. 45 a, b, h. 
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1849. ^^®" ^^ jeopardy. Neither is Wigg*s case, or anything 

solved in it, any authority for the opinion Lord Hale throws 
out, and which is now in question. But Lord Hale goes 
on to say, " and so it is, though he prays his clergy, and 
the Court will advise upon it, though the clergy be not ac- 
tually allowed." For this he cites Holcrofi's case, which is 
cited at length in Wigg's case, and the principle is the satis- 
factory one, that as conviction and clergy granted would 
have barred the act of the Court in delaying to grant the 
prayer while advising upon the propriety of allowing it, it 
shall not prejudice the prisoners. But then this presup- 
poses that clergy was ordinarily necessary in the absence of 
judgment to make the conviction operate as a bar ; and it 
supposes also the conviction to have been on a good indict- 
ment; for if the indictment was bad, it is clear that the 
grant of clergy united to the conviction would not have 
made the conviction any more a bar than it was before. It 
is clear that in respect of the plea of autrefois acquit there 
must not only be the verdict, but judgment also to make it 
of avail (9) ; and Lord Hale applies the same rule in terms 
to the plea now in question (r). Lord Hale's judgment 
therefore on the whole will appear to be clear against the 
present plea. Hawkins (5) states the principle upon which 
the plea rests, as does Lord Hale; but the conclusion to be 
drawn from the whole chapter is, that without judgment, 
allowance of clergy, or at least prayer of clergy by the pri- 
soners (the delay of granting being only the act of the 
Court), the conviction was no bar to a second indictment. 
This rule is rather assumed through the chapter than laid 
down in terms; but it is to my mind satisfactorily made 
out. Mr. Starkie, whose excellent book on Criminal Plead- 
ing may now be quoted as direct authority, lays down the 
same very precisely thus: — "After conviction the defendant 
remains without receiving judgment or praying his clergy, 
or he prays his clergy without receiving judgment, or he 

iq) 2 Hale's P. C. 243. («) Book 2, c. 35. 

(r) lb. 248. 
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receives judgment of death whereby he becomes attainted. 1949. 
If the defendant after conviction remains either without 
receiving judgment or praying his clergy, he may be 
indicted for any other offence, or even for the 8ame"(0* 
Against these authorities I cannot find anything to be set, 
nor can anything be relied on but a literal construction of 
the rule, which cannot be maintained. A man who has 
been tried, convicted and attainted on an insufficient indict- 
ment, or on a record, or on a record erroneous in any other 
part, is in so much jeopardy literally that punishment may 
be lawfully inflicted on him, unless the attainder be reversed 
in a Court of Error ; and yet when that is done, he may 
certainly be indicted again for the same offence, and the 
rule would be held to apply, that he had never been in jeo- 
pardy under the former indictment. The true meaning 
therefore of ''not having been in jeopardy" in this rule 
seems to be that, by reason of some defect in the record, 
either in the indictment, place of trial, process, or the like, 
the prisoners were not lawfully liable to suffer judgment for 
the offence charged on that proceeding, and so understood, 
it is true in the present instance. The judgment reversed 
is the same as no judgment; upon a record without any 
judgment, no punishment can be suffered. That is the pre- 
sent state of this record, and so it must remain ; for it has 
been repeatedly decided (u) that neither the Court of Queen's 
Bench, nor the Court below, can now pronounce any judg- 
ment on it. The former never had the power ; the latter is 
functus officio. Judgment must therefore be given against 
the plea ; and certainly justice and common sense concur 
with authority in this conclusion. It would be shocking to 
both, that individuals, who object only that they have been 
regularly found guilty of an offence on a lawful trial, but 
that there has been a mistake in the judgment pronounced, 
which judgment has on that ground been reversed, and can 
never be carried into effect, should therefore remain exempt 

(/) Vol. ii p. 311. {u) Sec R. v. Brown, 7 Ad.& El. 58. 
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1849. from all punishment. The plea has not concluded with 
^^^^^ pleading over to the felony, which is the usual and proper 
V. form. In strictness, therefore, the prisoners are left without 

defence, and the judgment might be final ; but, upon the 
whole, I think they should now be allowed to withdraw 
the plea, and plead not guilty, which course may be better 
than to allow them to amend, by adding the usual conclu- 
sion in bar, as that might lead to a second demurrer. 

Bliss said that the prisoners, acting on the advice of their 
counsel, would submit to the judgment of the Court, instead 
of withdrawing their plea of autrefois acquit, and then 
pleading " not guilty." 

WiGHTMAN, J. — In consideration of the lengthened term 
of imprisonment which the prisoners had suffered, and on 
the representation by the counsel for the crown, that the 
ends of justice had been sufficiently satisfied, having given 
judgment for the crown on the demurrer, ordered the pri- 
soners to enter into recognizances to appear when called 
upon, and then be discharged. 

WilkinSf Serjt.y Hall and Overend, for prosecution. 

Bliss and Pickering for prisoners. 
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York Winter Gaol Delivery, 1848. ^^*®- 



BEFORE MR. JUSTICE MAULE. 



Regina V. John Calvert. 

CDec, \^th, 
UTTING AND WOUNDING. The prisoner was whcrcapri- 

indicted for feloniously cutting and wounding with intent to dicicd*for*fe- 
maim. At the suggestion of his counsel he pleaded guilty loniously cut- 

./ w^ ting and wound- 
to a common assault. ing, he win not 

be permitted to 

Maule, J., refused to receive the plea. The prisoner, JommonVif-^' 

he said, must plead either guilty or not guilty to the felony. ??^^^ merely. 

If there was no evidence to support the felonious charge, to the felony, 

and the prisoner was guilty of the assault, the proper course deooe of the 

was for the prisoner to plead not guilty, and then for the hJ^ma **^^*'^' 

jury to find a verdict of common assault. Quitted of the 

felony, and 

The prisoner thereupon pleaded not guilty. The counsel found guilty of 
for the prosecution ofiered no evidence to sustain the felony ; h^ own con*fw- 
and, on the prisoner's own confession, the jury found the "°°' 
prisoner guilty of a common assault. 



BEFORE MR. JUSTICE MAULE. 



Reoina r.* Joseph Foster. 

MDte, I8(A. 
U R D E R. The prisoner was indicted for wilful After a trial for 

«n.««^».. murder had 

™"*^der. commenced, it 

was ascertained 

In this case, after the prisoner was given in charge to |,ad'no7 arrived 
the jury, and the counsel for the prosecution had opened but was ex- 

... . pected by a rail- 

the case, it was discovered that the witnesses for the crown way train. The 
had not arrived in York, the railway train having been ihem^tobe 
detained. • locked up until 

the arnval of 
the witness, bad 

Maule, J., ordered the trial to be suspended; and the another jury 
jury were in the usual form given in charge to the bailiff of ^eded wUh^"*' 
the Court, by whom they were locked up. another case. 
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A fresh jury was then called into the jury box, and 
another case proceeded with. 

Afler an interval of about two hours, the witnesses having 
in the meantime arrived, the case was resumed ; the counsel 
for the prosecution at once proceeding with the examination 
of the witnesses. 



York Winter Gaol Delivery, 1848. 



BEFORE MR. JUSTICE MAULE. 



Od an indict- 
ment for man- 
slaughter by 
reason of gross 
negligence and 
ignorance in 
surgical treat- 
ment, neither on 
the one side 
nor the other 
can evidence 
be gone into of 
former esses 
treated by the 
prisoner; but 
witnesses may 
be asked, eausd 
seientia, their 
opinion as to his 
skill. 



Regina V. Whitehead. 

Manslaughter.— GROSS negligence. 

The prisoner, who had formerly been a butcher by trade, 
but had practised as a surgeon at Sheffield without any 
legal qualification for many years, was indicted for the man- 
slaughter of a man on whom he had performed an operation 
for a dbease in the bone. 

The facts, that the prisoner was not a licensed practitioner, 
and that he had practised without qualification as a surgeon, 
were admitted ; and the only question presented to the jury 
was, whether the practice of the prisoner in the case of the 
individual, whose death it was now alleged he had occa- 
sioned, amounted to gross and culpable negligence. For the 
prosecution, four or five medical practitioners were called, 
who had seen the deceased after he had left the prisoner, 
and before his death, and they each expressed his opinion 
that the treatment pursued by the prisoner exhibited the 
grossest and most culpable ignorance. 



Pickering^ for the defence, proposed to call witnesses to 
prove that the prisoner had treated them for similar com- 
plaints successfully ; and cited Hex v. Williamson (a). In 
that case, Lord EUenborongh admitted evidence to show 
that the prisoner, — who was indicted for the manslaughter of 
a woman whom he had attended as a man-midwifei — had 



{a) 3 Car. & P. 635. 
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delivered many other women at different times with perfect ia48. 
success. 

Overendj for the prosecution, objected to this course. 

Maule, J. — In Rex v. Williamson the witnesses were 
asked generally their opinions causa scientia. Neither on 
the one hand or the other can other cases treated by the 
prisoner be gone into. The attention of the jury must be 
confined to the present case. 

Pickering said that, in consequence of his Lordship's 
decision, he would call witnesses who would speak to the 
skill and competency of the prisoner. He cited 1 Hale's 
P. C. 430; 3 Bla. Com. 122; and Principles of Surgery, 
by James Syrae, 1832; and referred to an observation of 
Hullock^ B., in a case similar to the present, that many 
persons would die in remote parts, if unlicensed persons 
were not allowed to give their advice or assistance to 
persons that required them. Referring to the opinions 
expressed by the medical witnesses against the practice 
adopted by the prisoner, he said that when Hervey disco- 
vered the true theory of the blood, every man in the medical 
profession was against him, and no doubt they would one 
and all have been ready to have given evidence in a court 
of justice against him. In the same way. Hydropathy and 
Homceopathy were now used by many, yet a thousand 
medical men could be called, who, in case of death, where 
such treatment was pursued, would condemn it. 

A witness named Wilven was called for the defence : — 
Had you in the year 1844 a cancer in your neck? — Yes. 
Did you consult a regular surgeon named A. ? — I did. Did 
he cure you? — No. What did you do then? — I went to 
Dr. B. How long were you under his care ? — Four months. 
Did he cure you? — No. Did you consult any body else? 
— Yes ; I was for fourteen weeks under Dr. C. Did you 
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then go to the prisoner ? — Yes, and he made a perfect cure 
of me. 

Overend, in reply, commented on the circumstance that 
in a matter of science and opinion no medical witness had 
been called for the defence. 

Maule, J., in summing up to the jury, said^ if a medical 
or any other man caused the death of another intentionally^ 
that would be murder ; but where a person not intending to 
kill a man, by his gross negligence, unskilfulness, and igno- 
rance, caused the death of another^ then he was guilty of 
culpable homicide; and the question for the jury was, 
whether the deceased had died from the effects of the ope- 
ration performed on him by the prisoner, and whether the 
treatment pursued by the prisoner in the case of the de- 
ceased was marked by negligence, unskilfulness, and igno- 
rance. 

The jury found the prisoner guilty, and he was sentenced 
to be imprisoned for twelve months (a). 

Overend for the prosecution. 

Pickering for the prisoner. 

(fl) See the cases of Rtx v. Webb, 2 M. & Rob. 107; Rex v. Long, 4 
1 M. & Rob. 405 ; Reg. v. SpUling, C. & P. 423. 
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1849. 



York Winter Gaol Delivery, 1849. 



BEFORE MR. JUSTICE VAUGHAN WILLIAMS. 



Regina V. Cluderoy. 

V^OSTS. In this case the learned judge having reserved . . 

a question for the consideration of the Court of Criminal power under 7 

A 1/ N Geo.4, c. 64, 

Appeal (a), g. 22. to allow 

the costs of the 

Hardy, for the prosecution, applied for the costs of the arguing a case 
argument before the judges of that Court. cS^rt^of Cri-^'' 

minal Appeal. 

Williams, J., referred to the stat. 7 Geo. 4, c. 64, s. ^, 
which provides as follows : " And with regard to the pay- 
ment of the expenses of prosecutions for felony, be it 
enacted, that the Court before which any person shall be 
prosecuted or tried for any felony is hereby authorized and 
empowered, at the request of the prosecutor, or of any other 
person who shall appear on recognizance or subpoena to 
prosecute or give evidence against any person accused of 
any felony, to order payment unto the prosecutor of the 
costs and expenses which such prosecutor shall incur in pre- 
ferring the indictment, and also payment to the prosecutor 
and witnesses for the prosecution of such sums of money as 
to the Court shall seem reasonable and sufficient to reim- 
burse such prosecutor and witnesses for the expenses they 
shall have severally incurred in attending before the ex- 
amining magistrate or magistrates, and the grand jury, and 
in otherwise carrying on such prosecution :** his Lordship 
thereupon granted the application. 

Hardy for the prosecution. 

Overeud for the prisoner. 

fa) See ante, vol. ii. p. 907. 
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1851. 

York Winter Gaol Delivery, 1851. 



BEFORE MR. JUSTICE MAULE. 



^ ^^ . Reoina t;. Shott. 

Dee. 20lA. -. j- 

ApriMDerwM 3j.ISDEMEANOR. The indictment charged the pri- 

inaicted for 

the joiade- soner with having had carnal knowledge of a girl above the 

naUj kDowiog'a *g^ ^^ '^^ years, and under the age of twelve years, to wit, 
girl betweeo ^f ^|^g ^„q q( eleven years. 

the ages of ten ° ^ •' 

and twelve. The evidence was that the offence was committed and 

The case was , i . i . t n 

proved, but the that the girl was under the age of ten years. 

girl was under 
ten: Hetd,ihtX 

^*>« P'jl^ner Riley, for the prosecution, suggested that this variance 

Quitted, and was immaterial, as by the ISth section of 14 & 15 Vict, 
14 & 15 Vict. ^' 100, it is provided, that a person tried for a misdemeanor 
c. 100, 8. 12, did jg jj^j jQ |jg acquitted if the facts given in evidence amouoi 
case. in law to a felony. 

Maule, J., did not think that the section referred to 
applied to such a case as the present It applied only to 
cases of merger ; — e.g. the case of false pretences, where 
the facts proved that the false pretences had been e&cted 
by a forgery. In such a case, under sect. 12 of 14 & 15 
Vict. c. 100, a prisoner might, nevertheless, be convicted. 
But that section only applied to cases where the indictment 
was proved by facts amounting to a felony. The words in 
the indictment being above the age of ten years and tinder 
twelve years were material, constituting the misdemeanor 
charged, and they had not been proved. 

Riley applied to amend the indictment under the 1st 
section of the stat. 14 & 15 Vict. c. 100. 

Maule, J., said, that the words being matter of substance 
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could not be amended. His Lordship thereupon directed 

an acquittal. 

Verdict — Not guilty (a). 

Riley for the prosecution. 

[Attomies for the prosecution, Badger and Jubh.] 

(a) CENTRAL CRIMINAL COURT. 
February Session, 1851. 
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BEFORE THE BON. J. STUART WORTLEY, ESQ., RECORDER. 



Reoina V. Simpson and Kerrison. 

1 M£ prisoners were indicted for a burglary in the house of Mr. Brooks, 
in Lambeth. It appeared from the case, as opened for the prosecution, 
that the prosecutor, hearing a noise at a window on his ground-floor about 
three o'clock in the morning of the 24th of January, went toward his 
bedroom window, and heard the window on the ground-floor creaking, as 
if being lifted up. He shouted John, and the prisoners ran off! On 
going down, he found the window raised about a foot. There was no 
evidence to show in what state it had been left on the preceding evening, 
except that it used to be generally shut down. On this statement the 
recorder interposed, and said he thought there was no evidence of a break- 
ing or entering, and directed an acquittal^ and recommended that they 
should be indicted again for an attempt to commit a burglary. 

On a subsequent day the prisoners were again put on their trial on an 
indictment charging them with an attempt to commit a burglary. 

In the course of the trial it was elicited for the defence, that on the 
evening preceding the ofi*ence the window shutters, which opened on the 
inside, were seen closed before the family went to bed, (the witness could 
not say that they were fastened,) and that on Mr. Brooks going down in 
the morning, after seeing the prisoners run off) one of the shutters was 
opened and thrown quite back. 

P. M^Mahorif for the prisoner, thereupon contended that this was evi- 
dence of an actual entry, as the shutter could not have been opened and 
thrown back unless one of the prisoners had put his hand inside the 
window, and that therefore as the attempt to commit the burglary merged 
in the actual burglary, the prisoners were now entitled to an acquittal on 
this indictment also. 



1861. 




Mr. Cooper, for the prosecution, cited the case of Reg, v. Neale{b), 
where, on an indictment for an attempt to commit a rape, a rape was 

(6) Ante, vol. 1, p. 591. 
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1861. prored, and the prisoner notwithttanding was conricted of the nunde- 

N^y'^to/ meanor, the judges on a case resenred held the conriction right. He also 

Reciiia relied on Reg. w. Button, where on an indictment for a conspiracy to 

** commit a misdemeanor the Court of Queen's Bench held a conviction 

right, though in the course of the trial the commission of a felony was 

proved. 

P. M^Mahon submitted, that Rfg. v. Neale was decided without argu- 
ment, and was not therefore of much authority; and that as in Buitok'scaMe 
the charge was a conspiracy to commit an offence, and that charge coold 
be established whether any offence was subsequently committed or not, 
or whatever was the nature of that offence, that did not at all disturb the 
ancient well established doctrine, that where a man was charged with a 
particular act amounting to a misdemeanor, and the act as proved 
amounted to a felony, the misdemeanor merged in the felony. This doc- 
trine was as ancient as any doctrine in the common law ; and though in 
Reading $ cate (6) it was held that sedition did not merge in treason, that 
case had never been followed in any other instance ; and the invariable 
practice, both afler it as well as before, was in conformity with the doctrine 
that a misdemeanor merges in felony. As a proof that the highest legal 
authorities did not consider this doctrine affected by the recent decisions 
in Reg, v. JNeale and Reg, v. Button, he stated that in the bill for the 
amendment of the criminal law, prepared last session by Lord Campbell^ 
there was a clause specially providing that a misdemeanor should not 
merge in a felony. 

The Recosder said, that he did not think that the old doctrine of 
merger was upset by the two decisions referred to ; but as the question 
was one of importance, and some doubt prevailed about it, he would con- 
sult the judges in the other Court. 



The Recorder said that he had consulted Mr. Justice Coleridge, who 
informed him that the judges were of opinion that the doctrine of merger 
was not affected by the decisions in Neale* s and in Button* s cates, which 
turned entirely upon the words of the particular statutes on which those 
cases were founded. 

The learned Recorder then directed the jury, that if they believed the 
prisoners on the night in question had actually effected an entrance, they 
should acquit them. The shutters, he suggested, might have been forced 
open by the wind on the window being raised, without either of the 
prisoners putting bis hand inside. 

Verdict— Guilty. 

W. S. Cooper for the prosecution. 

P. AVMahon for the prisoner. 

(6) 7 St. Tr. 265. 
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1852. 
York Spring Assizes, 1852. 



BEFORE MR. JUSTICE CRESSWELL. 



Regina t;. John Green. 

U March Wth. 

TTERING a forged note. The indictment was in the On a trial for 

-„ . ^ uttering a forged 

following form : note, iciWtr. 

the admiaiibility 
"Yorkshires The jurors for our sovereign lady the Queen upon their of evidence of 

to wit { oath present, that John Green, late of the parish of Shef- other utterings 
field, in the county of York, labourer, on the twenty-fourth day of De- ^* ° ^e'^te of 
■ cember, in the year of our Lord 1851, at the parish aforesaid, in the ff^g. v. Oddu, 
county aforesaid, feloniously did offer, utter, dispose of and put off a 
certain forged note of the Yorkshire Banking Company, commonly called 
a Yorkshire Banking Company bank note for the payment of five pounds, 
with intent to defraud (he the said John Green, at the time he so offered, 
uttered, disposed of and put off* the said forged Yorkshire Banking Com- 
pany bank note, then and there well knowing the same to be forged) 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity." (a) 

Price, for the prisoner, interrupted the counsel for the 
prosecution in his opening address to the jury, and desired 
to take the opinion of the learned judge whether the prose- 
cution were to be allowed to give evidence of more than one 
tittering. He was aware that a practice had grown up of 
allowing evidence of different cases of uttering to be gone 
into for the purpose of proving a guilty knowledge on the 
part of the prisoner in the case on which he was charged, 
but that practice had been reflected on in a recent case, 
Reg, V. Oddy(b), where Lord Campbell, C. J., observes, 
" The cases of uttering with a guilty knowledge certainly 
go very far, and I should be very unwilling to apply their 
principle generally to the criminal law." 

(a) See precedent, New Law. (6) 2 Den. C. C. 264. 

Indict p. 81 . 

VOL. III. P N.P. 
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1862. Cresswell, J. 9 overruled the objection, observing that 

RsoiNA ^^® ^*^® ^^ ^^Sf* ^- Oddy was a different one from that of 
V* uttering. 

Gbssn. 

Evidence was then given of two cases of uttering by the 
prisoner on the same evening at Sheffield. In both cases 
the forged notes uttered purported to be five pound notes 
of the Yorkshire Banking Company, issued at Doncaster. 
One uttering took place at half-past seven o'clock; the 
second at ten o'clock. 

Cresswell, J., said, that the crime charged against the 
prisoner was the second case of uttering, the first being 
offered to show guilty knowledge. Under the new system 
of criminal pleading it was not known upon which uttering 
the prosecution relied; the indictment was sufficient ac- 
cording to the statute law, but the prisoner would have a 
difficulty in pleading autrefois acquit, or autrefois convict 
to it. 

Verdict — Guilty. 

Over end and Pickering for the prosecution. 

jB. p. Price for the prisoner. 

[Attornies — Markland and Wainwrighl.'} 
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1852. 

York Spring Assizes, 1852. 

BEFORE MR. BARON ALDERSON. 



Reoina V. ScAiFE and Rooke. 

JNlSI PRIUS RECORD* In this case the prisoners Anindicimem 
were indicted for felony, and the indictment was removed ^^^^ removed 
from the borough sessions, Kingston-upon-Hull, by cer- ^"o^„**3%Y^^^ 
tiorari into the Queen's Bench. The record was sent down tried at nisi 
to York^ and the case was tried at the Spring Assizes, 1851, gonere were 
before CresswellyJ., and the jury found the prisoners guilty. Jhe Court'of 
In the following Easter Term, a rule for a new trial was Queen's Bench 

° ' ordered a new 

granted by the Queen's Bench on behalf of the prisoners, trial. Neither 
and in Trinity Term the rule was made absolute (a). At down the record, 
the Summer Assizes, 1851, the record was sent down to applied ^aTuw" 
York to be tried before Piatt, B., when an application was next assizes to 

' , ' ' be tried there. 

made by the counsel for the prosecution for the postpone- This could not 
ment of the trial, on affidavits setting forth the absence of recoK?hadnot 
material witnesses, which application was acceded to. ^®° brought 

' » *^ down. A proce- 

The prisoners, who had been out on bail, towards the dendo issued, 

close of the present assizes appeared in Court, and per- were tried at 

sonally stated to the Court that they were there ready to s^?o"^''and 

take their trial. convicted. 



Alderson, B., on inquiry, found that the nisi prius re- 
cord had not been sent down, and said that, under these 
circumstances, it was impossible for him to try the case. 
It was the duty of the defendants to have brought down the 
record. 

The prisoners then stated that they had, after the last 

(fl) For the argument and judgments on this rule, see 2 Den. C. C. 
281 ; 20 Law J. (M. C.) 229. 

p2 
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1852. assizes, dispensed with the services of their attorney, and 
supposed that if they appeared in Court that was sufficient. 

Alderson, B., said that as they had made default in 
preparing for trial, the case could not be tried at nisi prius 
during those assizes. 

A writ of procedendo, a few days subsequently, was 
issued by Pollock, C.B., at Chambers (a), on the applica- 
tion of the prosecutor, founded on the usual notices and 
affidavit, setting forth the default of the prisoners, and the 
indictment was sent back to the sessions at Kingston-upon- 
HuU, where the prisoners were tried during the Easter 
Sessions, and convicted. 

Hunter for the prosecution. 

Dearsly for the prisoners. 

[Attorney for prosecution — Corlau,'] 

(4) As to the grounds on which of a judge at chambers, under 1 & 2 
Pollock^ C. B., ordered the proce- Vict. c. 45, s. 1, to make the order, 
dendo to issue, and as to the powers see the argument, 2 Den. C. C. 5 13. 



PROMOTIONS. 

In the Vacation after Hilary Term, 1850, M. Prender- 
gasty Esq.y R. Ingham^ Esq., C. S. Greaves^ Esq., C. A. 
Hoggins, Esq., W, C. Rowe, Esq., T. C. Grranger, Esq,, 
P. T. O'MalUy, Esq., B. Peacock, Esq., Edwin James, 
Esq., JST. Macauley, Esq., were appointed her Majesty's 
Counsel learned in the law. 

In the Vacation after Trinity Terra, 1850, Lord CoHen- 
ham resigned the Great Seal, which was placed in the hands 
of Lord Langdale, M. R., Sir L. Shadwell, Knt., V. C, 
and Baron Rolfe, as Lords Commissioners. 

In the same Vacation Sir Thomas Wilde, Knt., was ap- 
pointed Lord Chancellor, and created Lord Truro, and Sir 
John Jervis was appointed Lord Chief Justice of the Com- 
mon Pleas, vice Sir Thomas Wilde, Knt. 

In the same Vacation Sir John Romilly, Knt., was ap- 
pointed Attorney- General, vice Sir John Jervis, Knt., and 
A. J. E, Cockburn, Esq., was appointed Solicitor-General, 
vice Sir J. Romilly. 

In the same Vacation Sir L, Shadwell, Knt., died, and 
Sir J, Wigram, Knt,, resigned the office of Vice-Chan- 
cellor, and Baron Rolfe was appointed Vice-Chancellor, and 
created Lord Cranworth. 

In Michaelmas Term, 1850, S. Martin, Esq., was ap- 
pointed Baron of the Exchequer, vice Lord Cranworth. 

In Michaelmas Term, 1850, Mr. Serjeant Allen and 
Mr, Serjeant Wilkins received Patents of Precedence. 

In Michaelmas Term, 1850, Robert Miller, Esq., was 
called to the degree of Serjeant-at-Law. 
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In the Vacation after Hilary Term, 1851, Sir John 
Romilly was appointed Master of the Rolls, vice Lord 
Lanffdale, and Sir A. J. JE. Cockburn, Knt., was ap- 
pointed Attorney-General, vice Sir John Romilly y Knt., 
and W. P. Wood, Esq., was appointed Solicitor-General, 
vice Sir A. J. JE. Cockburn, Knt. 

In the Vacation after Trinity Term, 1851, the Vice- 
Chancellor Knight Bruce and Lord Cranworth were ap- 
pointed Lords Justices in the Court of Chancery. 

And in the same Vacation George Turner, Esq., Richard 
Kindersley, Esq., and James Parker, Esq., were appointed 
Vice-Chancellors. 

In the Vacation after Trinity Term, 1851, James Camp- 
bell, Esq., T, Chandless, Esq., W. Elmsley, Esq., J. W. 
Wilcock, Esq., W. Coulson, Esq., G. Wilmore, Esq., W. 
T. S. Daniel, Esq., F. W. Slade, Esq., J. Baily, Esq., 
J. G. Phillimore, Esq., B. S. FolleU, Esq., J. Mellar, 
Esq., W. B. Glasse, Esq., R. IX. Craig, Esq,, S. Warren, 
Esq., R, Pashley, Esq., G. W. W. Bramwell, Esq., James 
Anderson, Esq., W. Atherton, Esq., Hugh Hill, Esq,, C. 
J, Hargreave, Esq., and T. E Headlam, Esq., were ap- 
pointed her Majesty's Counsel learned in the law. 

In the Vacation after Hilary Term, 1852, Charles Cromp- 
ton, Esq., was appointed a Judge of the Court of Queen's 
Bench, vice Sir John Patteson, Knt., who, on his retire- 
ment from the Court of Queen's Bench, was sworn a mem- 
ber of her Majesty's most honourable Privy Council. 

In the Vacation after Hilary Term, 1852, Sir E. B. 
Sugden, Knt., who was created Lord St. Leonards, was 
appointed Lord Chancellor, vice Lord Truro. 

In the same Vacation Sir F, Thesiger, Knt., was ap- 
pointed Attorney-General, vice Sir A. E. Cockburn, Knt., 
and Sir F. Kelly, Knt., was appointed Solicitor-General, 
vice Sir W. P. Wood, Knt. 
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1847. 



COURT OF QUEEN'S BENCH. 



Sittings at Westminster after Michaelmas Term, 1847. 



BEFORE LORD DENMAN, C. J. 



Reoina V. Cutler, Slaney, Bower, and SELBT(a). 

TDec. 1 and 2. 
HIS was an action of scire facias, brought in 'Mhe The application 

Petty Bag" in Chancery (the common law side of that tide to a new" 
Court), against Job Cutler, Thomas Slaney, Edward Bower "f » *^? "!?^« 

^' "fs ' J' of application 

and George Selby, for the repeal of letters -patent granted not being new, 

to the defendant Cutler, the issues in the action having been subject of a 

transmitted into this Court to be tried. '^Vherefore a 

The writ of scire facias set forth in the declaration (which P**®,?' (?*" ***® 

application of 

was of Hilary Term, 10 Vict.) stated the grant of letters- iron tubes 

coated with 

patent, under the great seal of the United Kingdom, to the brass to form 
defendant Cutler, dated 6th November, 5 Vict. (1841), re- fl**«^el"oVJ^^^^^ 
citing the patentees' petition for a patent for an invention boilers, cannot 

. . . . oe supported ; 

intituled " improvements in the construction of the tubular for although 
flues of steam boilers;" and then that the letters-patent of the tubes was 
granted (in the usual form) to the patentee the sole privilege [iJ^tubes^thera- 
of working and vending his alleged invention, subject to selves nor the 

. . . . mode of apply- 

the usual condition for a specification requiring that the ing them was 

patentee should particularly describe and ascertain the °^7f in a speci- 
fication the pa* 
{a) This report was postponed in that the case has been compro- tentee states 

the expectation that the case was mised, and that no further pro- that his inven- 
to be brought before a Court of ceedings will be Uken. ^^ into effecr" 

Error, but the reporters understand by either of two 

modes, and it 
be shown that one of these modes is impracticable, the patent fails. 
SembU, that on a trial upon a sci. fa. to repeal a patent, the onus probandi is on the prosecutor, 
and that be must show that the patent is void on some one of the grounds contained in the sugges- 
tions, and that if the jury think that the case is left in doubt, they ought to find for the defendant. 
Under the statute, the effect of a caveat lodged at the chambers of the Attorney- General b 
merely to entitle the party lodging it to notice. 
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1847. nature of his invention^ and in what manner the same was 
to be performed, by an instrument in writing under his 
hand and seal, and cause the same to be inrolled in Chan- 
cery within six calendar months after the date of the letters- 
patent. And the writ concluded the statement of the patent 
with a reference to the inrolment of it in Chancery by a 
prout patet recordum. 

It then contained a suggestion that the defendant Cutler 
had inrolled a specification, dated 6th May, 184^, with 
certain drawings annexed to it; and then set forth the 
inrolment of the specification in words at length, with a 
reference to the inrolment (by a prout patet recordum)^ and 
copies of the drawings were annexed to the declaration and 
to the record. 

The writ then contained the following suggestions for the 
repeal of the patent: — 

I (i). That the said Job Cutler did not invent the said 
supposed invention in the said petition, letters-patent and 
specification respectively mentioned. 

2. And also that the said Job Cutler was not the true 
and first inventor within this realm of the said supposed in- 
vention in the said petition, letters-patent and specification 
respectively mentioned. 

3. And also that the said Job Cutler was not the true 
and first inventor within this realm of a certain part of the 
said supposed invention in the said petition, letters-patent 
and specification respectively mentioned, (that is to say,) 
that part of the said supposed invention which is in and by 
the said specification claimed and described as ^' the mode 
of welding of iron or steel tubes, by drawing them through 
dies or between grooved rolls when and at the same time 
as drawing such tubes on mandrils, the mandril being a 
necessary and important part of the mechanical apparatus 
in producing the welding." 

(6) The suggestions are numbered in order to facilitate reference to 
them. 



\ 
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4. And also that the said Job Cutler was not the true 1B47. 
and first inventor within this realm of a certain part of the 
said supposed invention in the said petition, letters-patent 
and specification respectively mentioned, (that is to say,) . 
that part of the said supposed invention, which is in and by 
the said specification claimed and described as of the inven- 
tion of the said Job Cutler, '' in the construction of tubular 
flues of steam boilers, the application of welded iron or steel 
tubes, which have been drawn through a circular hole or 
die, and which have been drawn over a mandril." 

5. And also that the said supposed invention in the said 
petition, letters-patent and specification respectively men- 
tioned, was not an invention of improvements in the con- 
struction of the tubular flues of steam boilers as by the said 
petition of the said Job Cutler falsely suggested and re- 
presented unto us. 

6. And also that a certain part of the said supposed in- 
vention in the said petition, letters-patent and specification 
respectively mentioned (that is to say,) that part of the said 
invention which is in and by the said specification claimed 
and described as '' the mode of welding iron or steel tubes 
by drawing them through dies when and at the same time 
as drawing such tubes on mandrils," was not an invention 
of any improvement in the construction of the tubular flues 
of steam boilers as by the said petition of the said Job 
Cutler falsely suggested and represented unto us. 

7. And also that a certain part of the said supposed in- 
vention in the said petition, letters-patent and specification 
respectively mentioned (that is to say,) that part of the said 
supposed invention which is in and by the said specification 
claimed and described in the words following (to wit), " the 
welding of iron or steel tubes by hammering upon a man- 
dril at the same time I am drawing the tube from the fire 
along a mandril, so that the tube is welded on and drawn 
over a mandril at one process," was not an invention of any 
improvement in the construction of the tubular flues of 
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1847. steam boilers as by the said petition falsely suggested and 
represented unto us. 

8. And also that a certain part of the said supposed in- 
vention in the said petition, letters-patent and specification 
respectively mentioned (that is to say,) that part of the said 
supposed invention which is in and by the said specification 
claimed and described as '' the application of either iron or 
steel tubes, when coated with copper, brass or other alloys 
of copper, in the construction of tubular flues for steam 
boilers," was not an invention of any improvement in the 
construction of the tubular flues for steam boilers as by the 
said petition falsely suggested and represented unto us. 

9. And also that the said supposed invention in the said 
petition, letters-patent and specification respectively men- 
tioned at the time of the making of our said letters-patent, 
was not a new invention as to the public knowledge, use 
and exercise thereof in this realm. 

10. And also that the said supposed inventicm in the 
said petition, letters-patent and specification respectively 
mentioned, was not an invention of any manner of manufac- 
ture. 

11. And also that the said privilege which our said 
letters-patent purport to grant, was not and is not a privi- 
lege of working or making any manner of manufacture. 

12. And also that the said privilege which our said 
letters-patent purport to grant, so far as the same privilege* 
includes, applies to and respects a certain part of the said 
supposed invention in the said petition, letters-patent and 
specification respectively mentioned, that is to say, that 
part of the same supposed invention which in and by the 
said specification is claimed and described as '' the applica- 
tion of either iron or steel tubes, when coated with copper, 
brass or other alloys of copper, in the construction of 
tubular flues for steam boilers, was not a principle of work- 
ing or making any manner of new manufacture. 

13. And also that the said privilege which our said 
letters-patent purports to grant, so far as the same privilege 
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includes, applies to, and respects a certain part of the said 1847. 
supposed invention in the said petition, letters-patent and 
specification respectively mentioned, that is to say, that 
part of the same supposed invention which is in and by the 
said specification claimed and described in the words fol- 
lowing, to wit, " I claim in the construction of tubular flues 
of steam boilers the application of welded iron or steel 
tubes which have been drawn through a circular hole or 
die, or between rollers, and which have been drawn over a 
mandril,*' was not a privilege of working or making any 
manner of new manufacture. 

14. And also that the said supposed invention in the said 
petition, letters-patent and specification respectively men- 
tioned, was not, at the time of the making of the said letters- 
patent, of any use, benefit or advantage to the public. 

15. And also that the said Job Cutler did not, by the 
said instrument in writing called a specification, or by any 
other instrument in writing, under his hand and seal, par- 
ticularly ascertain and describe the nature of the said sup- 
posed invention, and in what manner the said supposed in- 
vention is to be performed. 

16. And moreover that the said Job Cutler did not, 
within six calendar months next and immediately after the 
date of our said letters-patent, cause any instrument in writ- 
ing, under his hand and seal, particularly ascertaining and 
describing the nature of the said supposed invention, and in 
what manner the same is to be performed, to be inrolled in 
our said High Court of Chancery, but hath neglected so to 
do, contrary to the form and effect of our said letters-patent 
and of the said proviso in that behalf in our said letters- 
patent mentioned. 

The writ, after stating that the defendants Slaney, Bower 
and Selby, claimed to be interested in the patent, concluded 
with the usual command to the sheriff to summon each of 
the defendants. 

The declaration, after stating the sheriff's return of scire 
feci, and the appearance of each of the defendants, con- 
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eluded with the usual prayer of judgment by the Attorney- 
General. 

The defendants Cutler and Slaney pleaded jointly a 
single plea traversing all the sixteen suggestions, and con- 
cluding to the country, upon which issue was joined. 

The defendants Bower and Selby pleaded jointly a 
separate plea to each of the sixteen suggestions, and issue 
was joined upon each of these pleas (a). 

The specification (set out in the writ), dated 6th May, 
1842, and inrolled in Chancery, after reciting the patent 
and the proviso requiring a specification in the usual form, 
described the invention as follows : — 

Now KNOW TE, that, in compliance with the said proviso, I, the said 
Job Cutler, do hereby declare the nature of my invention and the manner 
in which the same is to be performed are particularly described and 
ascertained in and by the following description thereof, reference being 
had to the drawing hereunto annexed, and to the figures and letters 
marked thereon, that is to say, my invention consists, 

First, of improvements in the construction qfweided iron tubes used as 

flues for steam boilers. And 
Secondly, consists in constructing the tubular flues of steam boilers of 
coated iron tubes. 

And in order to give the best information in my power I will pro- 
ceed to describe the manner in which I construct or weld tubular 
flues of steam boilers. 

Firstly : I take a strip of rolled or hammered iron or steel, of the 
required length, breadth and thickness, depending on the diameter 
and length of tube required, and proceed to convert it into a tube in 
the following manner : If for a lap joint tube, I first bevil or chamfer 
the two opposite edges as is well understood ; when this is accom- 
plished, I proceed to bend, strip or narrow a sheet of iron into a 
cylindrical shape, by bringing the edges together, or nearly so, as 
heretofore practised when making wrought iron welded tubes. When 
the tubes arc thus far prepared, they are to be placed in a furnace so 
as to bring the two edges to a good welding heat, and when in this 
state, the tubes, having a mandril within each of them, are to be 
drawn through dies or between grooved rollers. At the mouth of 
the furnace I place the end of a draw-bench. Upon this bench I 
place two stops; against these stops a die or dies, or a pair of 
grooved rolls of the required size for the tube about to be welded. 
A mandril made in the form of that shown at figure 1 is then placed 

(a) The forms of the pleadings given in Mr. Hindmarch's work on 
on scire facias to repeal a patent are Patents, p. 708 et seq. 
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upon the draw-bench as is shown ; one end is to be made secure at 1847. 

the back end of the bench ; the other end of the mandril is to be 
passed through the die or groove of the rolls ; a ring of iron or steel 
is to be placed into the end of the tube and capable of sliding over 
the stem of the mandril or triblet. (See figure 2.) When these in- 
struments are provided, and the iron or steel scalp or tube is at a 
welding heat, the mandril is to be pushed through the die, and in- 
serted sufficiently far into the scalp or tube to allow the end which 
was previously made smaller, being passed through the die or groove 
of the rolls ; the steel ring is then to be forced inside the scalp ; the 
pliers should then take hold of that part of the scalp or tube in 
which the ring is inserted ; the chain, being then attached to the 
pliers, should be set in motion, when the hot scalp or tube will be 
drawn along the mandril through the die or dies, or through the 
groove of the rolls ; the compression on the outer surface of the edges 
of the hot scalp or tube, and the resistance of the mandril within will 
have the effect of welding the joint more firmly and substantially 
than is now done by only compressing the external surface of the 
scalp or tube without any resistance being within. The iron or 
steel I should prefer for welding into tubes upon this principle would 
not be stronger than 1 1 wire guage, but oftener thinner ; but I do 
not confine myself to the thickness of the iron or steel. The mandril 
should be made taper for some inches, but that part which is in the 
die or dies, or in the groove of the rolls, where the final welding of 
the tube is effected, should be the size that is necessary to insure a 
good cementation, incorporation or weld, and to leave the inside per- 
fectly smooth. I do not confine myself to any particular form in the 
mandril or triblet, but have found the one described to answer my 
purpose. I prefer that the die or dies should be about ten or twelve 
inches through and bell mouthed at the end next the fire, and very 
slightly conical throughout. A butt-joint tube can be made by this 
means and upon this principle; in doing so, however, the two edges 
of the scalp should stand up a little, or should be bent or prepared a 
little more egg-shape in section, for the purpose of welding. After 
the welding is accomplished, I draw the tubes through a hole in 
similar dies, either in a hot or cold state, upon a mandril or triblet, 
for the purpose of eqalizing the thickness of the tube throughout, and 
for smoothing both the inside and the outside of the tube, and for 
closing the pores of the metal, and laying the grain all one way : this 
will have the effect of increasing the consistency and durability of 
the tube, and wiU be found most advantageous in making tubular 
fiues of steam boilers. The shape of the die or dies, and the means 
of opening and closing them may be varied, and such as are now 
commonly used in making what are known as Russell's tubes may be 
used ; this part of the invention not depending on the construction 
of the dies, but on the mode of using them in conjunction with a 
mandril and means of drawing tubes to weld them through such dies 
and over mandrils as above explained. If a welded iron or steel 
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tube, made according to the above described process, or by the means 
of welding, is thicker than I require for making tubular flues for steam 
boilers, I heat it in a furnace and insert a mandril inside the tube 
and proceed to pass it through a pair of grooved rolls, rolling the hot 
tube off the mandril in the same manner as described by Henry 
Osbom in his patent for welding gun barrels, dated 1st of May, 
1817 ; or I draw them through a hole or dies, when on a mandril or 
triblet, in the same manner as I have described above for the welding 
of iron or steel tubes. If drawn on a mandril as above described 
there will be no difficulty in extracting the mandril, as the stem is of 
smaller diameter than the mandril, and therefore the tube can be 
slided off. For the purpose of still further improving the iron or 
steel tubes, I would place them in a trough and cover them with a 
solution of two parts of muriatic acid and three parts of water; after 
they have remained a sufficient time, I take them out and scour them 
with some gritty substance, to clean them from any oxide that may 
remain, and then wash them free from the acid, and grease them weU 
inside with any oily or greasy matter, and if mixed with a little 
powdered black lead it will be better ; I then insert a mandril or 
triblet, and draw them through a hole or bed as before described ; 
this has a very beneficial effect, inasmuch as it hardens the metal ; 
renders both the inside and outside of the tube perfectly smooth and 
uniform ; equalizes the thickness throughout ; closes up the pores ; 
lays the grain all one way ; and renders it more durable, and other- 
wise more suitable for making tubular flues of steam boilers. It 
should be remarked, that when grooved rollers are used to weld in 
place of dies, that the rollers are not driven by machinery, but simply 
revolve by the drafl of the tube being drawn between them. 

Another mode of producing welded iron tubes according to my 
invention is as follows ; At the end of the draw-bench, and also close 
to the mouth of the furnace, I fix on the bench an anvil, having a 
groove or not, but I prefer having a groove (and made bell-mouthed 
at the end next the furnace), of near three-fourths of a circle upon its 
face ; this must be regulated to the sized tube about to be welded. 
I then have hammers so placed that their faces shall be broc^it to 
bear upon the tube or pipe about to be welded, as it is drawn through 
the groove of the swage or anvil, and over a mandril. These ham- 
mers I have worked by machinery very fast, so that a continual 
succession of blows shall fall upon the iron or steel tube as it keeps 
progressing over the mandril. The faces of these hammers may vary 
in size and form, and may be made a little hollow on their faces, or 
flat. A few inches from the swage or anvil, lower down the bench, 
are to be placed two stops for dies, or pair of grooved rolls. A mandril 
or triblet is then passed through the dies, or between the groove of 
the rolls, until its tapered end reached to the mouth of the finmace, 
when it is inserted into the end of the heated tube which is about to 
be drawn out and welded : the other end of the rod of the mandril 
being firmly secured at the back end of the bench, the end of the hot 



COURT OF QUEENS BENCH, 11 VICT. 



22S 



8calp or tube it then brouglit on to the mandril through the groove in 
the anvit, and through the dies, or between the groove of the rolls : 
when the ring is inserted inside the scalp or tube, and the pliers 
attached to the chain belonging to the draw-bench are to take hold 
of the end of the tube or pipe, at that part where the ferrule or ring 
(which is made to slide over the stem of the mandril or triblet) is 
inserted, the bench and hammers are then set in motion. As the 
chain and pliers continue to draw the tube over the mandril or triblet, 
which is stationary inside the tube or pipe, and made to bear on that 
part where the hammers are continually striking, causes a resistance 
inside the tube or pipe to the blows given on the outer surface of the 
tube or pipe, for the purpose of welding the two edges together. 
This process will not produce a good shape of tube, but by the tube 
passing through dies, or between grooved rolls, while in a hot state, 
with a mandril within the tube ; and this may be done either while 
the hammering process is going forward or afterwards, and such 
means will have the effect of bringing the tube or pipe into a circular 
or cylindrical form externally ; and the mandril will have the effect 
of equalizing the thickness of the iron or steel throughout. I cause 
the welding to be effected by means of the hammers, and the metal 
to be smoothed both inside and out, and to be equalized throughout 
by means of the dies or grooved rolls, and also to bring them into a 
perfect cylindrical form. 

I wish it to be understood, in respect of these parts of my invention, 
that I do not clain^ the welding of iron or steel tubes by means of 
hammers worked by machinery, nor do I claim their being welded 
upon a mandril. 

I will now describe another part of my invention. I take a strip 
of rolled or hammered iron or steel of the required length, breadth 
and thickness, and by any of the known methods convert it into a 
tube; I then secure the two edges by either brazing them or by 
welding them together ; I then take a tube made of copper, brass or 
other metals, or alloys of metals, and draw it upon the outer surface 
of the iron or steel tube ; I then pass them through a hole or dies by 
means of a draw- bench, or this may be done by means of grooved 
rolls, either upon a mandril or without a mandril, llicy must be 
then either drawn or rolled until they are reduced to the required 
sizes and thickness, which process is well understood by tube makers. 
I would also take the iron or steel tube when prepared as above de- 
scribed, but without being soldered or brazed, and proceed to cover 
it in like manner with copper, brass or other suitable aUoy of metals. 
I also proceed to cover or coat a welded iron or steel tube with 
copper, brass, or other alloys of copper, in manner as before de- 
scribed. I would remark, that I do not claim the making of coated 
tubes above described . this part of my invention relating to the ap- 
plication of coated tubes in constructing the tubular flues of steam 
boilers. 
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What I claim, ai the first part of my invention, ia the mode of 
welding iron or steel tubes by drawing them through dies or between 
grooved rolls when and at the same time as drawing sudi tubes on 
mandrils, the mandril being a necessary and important part of the 
mechanical apparatus in producing the welding. 

Secondly : I claim the welding of iron or steel tubes by hammering 
upon a mandril at the same time I am drawing the tube from the 
fire along a mandril, so that the tube is welded on and drawn over a 
mandril at one process. 

Thirdly : I claim the application of either iron or steel tubes, when 
coated with copper, brass, or other allo3rs of copper, in the construc- 
tion of tubular flues for steam boilers. And, 

Fourthly : I claim, in the construction of tubular flues of steam 
boilers, the application of welded iron or steel tubes which have been 
drawn through a circular hole or die, or between rollers, and which 
have been drawn over a mandril for the purpose of smoothing the 
external and internal surfaces of the tubes, and for regulating the 
thickness of the metal. 

In witness Whereof, I, the said Job Cutler, have hereunto set my 
hand and seal, this sixth day of May, 1842. 

Job Cutleb. 

Jervis^ A. G., M. D. Hill, and Hindmarch, appeared for 
the prosecutor. ^ 

Talfourd, Serjt., Whitehurst and Webster for the de- 
fendants Cutler and Slaney. 

And J. Henderson for the defendants Bower and Selby. 

For the prosecution witnesses were called to prove the 
want of novelty and utility in each part of the invention, 
and that the first part of the invention was impracticable, 
and that tubes could not be made in the manner described 
in the specification. 

Witnesses were called who proved that they had carefully 
followed the instructions contained in the specification for 
the welding of iron tubes by drawing them through dies and 
over a mandril ; and that although every effort was made to 
ensure success, they failed in their endeavours to make the 
tubes, sometimes by the material breaking, sometimes by the 
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destruction of the apparatus^ and the conclusion to which ^847. 
the prosecutor's witnesses arrived was, that this mode of r,oina 
manufacturing tubes was utterly impracticable. ^• 

The mode of welding tubes, by drawing them between 
grooved rolls and over a mandril, had not been tried ; but 
the witnesses stated that in their judgment it was not 
practicable. 

The specifications of several prior patents were put in for 
the purpose of proving the want of novelty in the modes of 
making tubes described in the specification; and it was 
objected that the third part of the invention claimed in the 
specification could not be made the subject of a patent, on 
the ground that the mode of coating the iron tubes with 
brass was well known before the date of the patent, and 
that the mere use or application of such tubes as claimed 
was not a new manufacture. 

Talfourd, Serjt., and Henderson addressed the jury for 
the defendants, and called witnesses to prove the practica- 
bility, utility and novelty of the invention. 

M. D. Hilly for the crown, in reply. — The defendant 
Cutler, by his third claim says, *' thirdly, I claim the appli- 
cation of either iron or steel tubes, when coated with copper, 
brass, or other alloys of copper, in the construction of 
tubular flues for steam boilers." He says in substance, " I 
am the man to suggest, that if you take a compound tube, 
iron on the inside and brass on the outside, that compound 
thing will be a very good thing for tubular flues." Now 
suppose that were so, as there is no novelty in a tube of that 
sort, it is only the application of an old article to a new 
purpose, and that will not support a patent for an invention. 
In the case of Losh v. Haguei^c), tried before Lord Abinger, 
the subject of the patent was a wheel, to be used on rail- 
ways; it appeared that the wheel had been invented ten 
years before, when railways were not used, and it was quite 

(c) Webster's Patent Cases, 202. 

VOL. III. Q N.P. 
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1847. clear that the inventor of the first wheel never intended il 
to be applied to railways, and that the patentee of the second 
wheel intended it for railways: and Lord Abinger saki, 
that would not support a patent. You cannot have a patent 
for applying an old article to a new use. If there is any 
invention on the part of the patentee in inventing the mode 
by which it is to be applied ; if it is a thing to be fastened, 
and you fasten it in a particular way, you may have a patent 
for that, if new ; but if you say, ' here is an old article, and 
here is a new use,' you cannot have a patent for that : and 
he illustrates it thus, *' because a spoon has been found a 
useful instrument to eat soup with, suppose that it had never 
been applied for the eating of peas, could you have a patent 
for eating peas with a spoon ?" This is a familiar illustra- 
tion, but it is conclusive* So in the case of Kaye v. Mar- 
shall (d), in which the decision cf the Court of Common 
Pleas was sustained in the House of Lords, it appeared that 
before the time of the patent in question, cotton and silk 
had been spun with a short reach, but this had never been 
applied to flax. Mr. Kaye found out how he could employ it 
in spinning flax, namely, by macerating the flax ; and he took 
out a patent for macerating flax and for the short reach, 
and he claimed the short reach distinctly and separately, 
as Mr. Cutler has claimed the iron tubes; and it waa 
held, that inasmuch as the short reach had been used in 
other spinning machines, it was an old mode of spinning 
cotton; by merely applying it to a new substance Mr. Kaye 
could not sustain a patent for it. With respect to the other 
part of the case, I submit that as one of the modes ci 
effecting the object of welding, namely, by the dies, is im- 
practicable, the patent fails entirely. 

« 

Lord Denman, C. J. — Is there any authority for the pro- 
position, that if there are various methods for carrying an 
invention into eflect, and one is good and the other bad, 
that the whole patent is bad ? 

(d) 8 CI. & Fin. 245 ; 5 Bing. N. C. 492. 
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M, D. Hill. — In the case of Lewis v. Marling (c) the 1847. 
inventor in the specification had stated that a certain part 
of the machine was necessary and useful. It turned out v. 

that whether the machine had it or had it not, the machine 
as he had described it would perform the operation ; and it 
was held, that this did not avoid the patent: but it has 
always been considered that if you describe distinct im- 
provements or distinct modes of proceeding, and one fails, 
the whole fails, because the public is deceived. 

Webster for the defendants Cutler and Slaney. — In the 
case of Lewis v. Marling Mr. Justice James Parke said, 
"The condition therefore is that the thing shall be new, 
and not that it shall be useful ; and although the question of 
its utility has been sometimes left to the jury, I think the 
condition imposed by the statute has been complied with 
when it has been proved to be new (/)." 

Lord Den MAN, C. J. (to the jury in summing up). — This 
is a proceeding in which the prosecutor comes to prove to 
your satisfaction that the patent is open to some objection 
which is fatal to it. It is not for the patentee to defend his 
right in the first place, unless he is attacked in such a man- 
ner as to require that defence. He comes here to defend the 
patent which he has obtained from the crown, and which, 
for the purposes of this proceeding, must be taken to be 
good, unless it is shown to be bad for some of the objec- 
tions stated in this writ of scire facias. [His Lordship 
then read his notes of the evidence to the jury, and after 
explaining so much of the specification as related to the 
first part of the invention, proceeded as follows :] 

There is an objection taken to the first part of the inven- 
tion as claimed by the patentee, that it is stated that the 
tubes may be made by drawing them either through dies or 

(0 10 B. & C. 22; Webst. Pat. (./*) See the case of Morgan v. 

Ca. 493. Seaward, 2 M. & W. 544-562. 
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between grooved rolls, and it is said that the dies will not 
produce the effect, and therefore it is contended that the 
patent is void. But in my opinion if either of these modes 
is practicable, and if it is proved to be useful and new as 
to this part of the invention, it seems to me that the patent 
will be good ; and you are to form your opinion upon the 
evidence, — is it useful, is it new. 

With regard to the third and fourth of those claims in 
which the defendant Cutler claims the application of tubes 
in the construction of tubular flues, it appears to me that 
he has no right to take out a patent for the mere application 
of particular things to any particular purpose. If he had 
made a new combination, that might have been a new dis- 
covery, and a proper subject for a patent ; but I think Lord 
Abinger*s illustration (^) is a striking one, and applicable to 
the present case — " it is like sweeping a carpet of a new 
manufacture with an old broom.^' If he had introduced a 
new article which required the application of a new prin- 
ciple to the production of it, it might have formed a subject 
for a patent ; but the mere application of a thing which 
existed before does not appear to me to be a subject for a 
patent. And in general terms I think that the application 
of an article to produce any particular result, the party 
having no claim either to the mode of producing the article 
or to the mode of applying it for attaining that result, forms 
no ground for a patent. It appears from the specification, 
and indeed it is admitted by the defendants, that the coated 
tubes mentioned in the specification are not new, and I think 
therefore that the third part of the invention which is claimed 
in this specification cannot be made the subject of a patent. 
It seems to me also that the same objection applies to the 
fourth part — nothing more is claimed than the mere appli- 
cation of the tubes. This is, however, a matter of law, and 
I will not therefore trouble you with it, for there is not any 
question of fact as to that. You will say whether the other 
two parts of the invention are new and useful ; if either the 

(g) Losh V. Hague, Webs. P. C. 202. 
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first or the second part be not practicable, it is not useful, i847. 
and this is not a valid patent ; and if either part was not 
new, the patent is not valid. 

The prosecutor undertakes to make out both of those 
propositions. If you think he proves either, your verdict 
will be for the crown; but if he does not prove either to 
your satisfaction, your verdict will be for the defendants. 

. M. D, Hill proposed to tender a bill of exceptions (A) 
against the ruling of the learned judge, that if the process 
of welding either by means of the rolls or by means of the 
die was practicable, the patent could be supported, and also 
against his Lordship's ruling that the onus lay on the pro- 
secutor of proving more than a prim^ facie case that the 
alleged invention was not new, and not useful. 

Lord Denman, C. J. — You begin by attacking the 
patent. 

M, D, Sill. — If the result of the evidence leaves the 
matter in doubt, I apprehend the crown would be entitled 
to a verdict. In answer to a prima facie case on behalf of 
the crown, it is for the patentee to make out a clear case 
against the crown and the public in support of his title to a 
patent 

Whitehurst (for the defendants Cutler and Slaney). — 
Surely that is not so 

M. D. HilL — There can be no doubt, I apprehend, that 
a patentee must prove the truth of his statement to the 
crown that his alleged invention is new and useful. 

Lord Denman, C. J. — On the third claim, the propo- 
sition I mean to lay down is, that the application of an old 
article is not in itself the subject of a patent. 

(A) No bill of exceptions was formally drawn up, as there was a 
motion for a new trial. 
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'. jD. Hill. — Do I understand your Lordship correctly, 
^^^^ that no application of an article, not in itself claimed, can 
^' be the subject of a patent, unless the mode of application is 

claimed ? 

Lord Denman, C. J.— Yes, or unless there be some new 
combination. On the third and fourth claims in this case, 
I tell the jury that there are no grounds for a patent, and 
on the questions of fact, that the prosecutor is to satisfy the 
jury that the letters-patent are void, that is, that the burden 
of proof lies on him. 

The jury found that the whole of the invention was new 
and practicable; and on Lord Denman, C. J., asking them if 
they had formed an opinion that coated tubes were an im- 
provement, the foreman said, " we did not consider it,'* and 
after conferring with the rest of the jury, said, " my Lord, 
the jury are desirous of returning a general verdict for the 
defendantSi if your Lordship will accept it in that way." 

Verdict for the defendants. 

Lord Denman, C. J. — I think that the question of burden 
of proof does not arise, as the jury have found affirmatively 
that they consider the invention new and practicable. 

Hindmarch for the crown. — There being a verdict di- 
rected for the crown on one part of the plea of the defend- 
ants Cutler and Slaney, that is a verdict on the whole. 
There is only one plea. 

Lord Denman, C.J. — That may be considered hereafter, 
but I think the patentee's claim is sustained on the first two 
points. 

Jervis, A. G., M. D. Hill and Hindmarch for the 
crown. 



COURT OF QUEEN'S BENCH, 11 VICT. 

Talfaurd, Serjt., Whitehurst and Webster for the defend- 
ants Cutler and Slaney. 

John Henderson for the defendants Bower and Selby. 

[Attorniea — SeUnf Sf Mackesan, and Chilton, Burton Sf Johnson,"] 
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After the trial, a summons was taken out on the part of 
the crown, for the purpose of having the verdict entered for 
the crown upon the pleas so far as they related to the tenth, 
eleventh, twelfth and thirteenth suggestions. 

The summons was attended by the counsel on both 
sides. After hearing the arguments, 

Lord Denman, C. J., observed, that there was only one 
plea by the defendants Cutler and Slaney to the whole 
declaration, and the jury having found a general verdict for 
Che defendants he felt some difficulty in entering a verdict 
for the crown upon that part of the issue which he had 
taken upon himself to determine at the trial, and that the 
whole matter had, therefore, better be brought before the 
Court. 

His Lordship, therefore, made no order. 



1847. 



Rboima 

V. 

Cutler. 



BEFORE IX>RD DENMAN, C. J., PATTESON, J., COLERIDGE, J., 

AND ERLE, J. 



Jervis, A. G., moved for a rule to show cause why there 
should not be a new trial on two grounds, 1st, that the 
learned judge should not have directed the jury, that if 
either of the modes of welding iron tubes mentioned in the 
specification, that is, by drawing them through a die or 
between grooved rolls was practicable, the patent was good ; 
and 2nd, that a verdict ought to have been entered for the 
crown upon the suggestions with respect to the 8rd and 4th 



1848. 
January 14r//. 
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1848. claims of the patentee not being the subject of a patent. He 
also moved for judgment non obstante veredicto. 

Lord Denman, C. J. — I should have had the verdict 
entered as you suggest ; but when I came to look at the 
issues^ and to consider that the jury had persisted in their 
general verdict, I did not think that I had authority to do 
it, and that it must come before the Court. 

I'he Court granted a rule to show cause, which after 
argument was made absolute, and judgment delivered as 
follows : — 

1849. 
January sotk. Lord Denman, C. J. — In the case of The Queen v. 

Cutler and others, a scire facias to repeal letters-patent for 
improvements in tubular flues to steam boilers, several 
issues were joined on the suggestions by which numerous 
objections were taken to the patent; the fifteenth sugges- 
tion was, that the specification did not particularly ascertain 
and describe the nature of the invention. The hammers to 
be applied to the iron tubes are described, and it is said that 
there are to be placed two stops per die, or a pair of grooved 
rolls, and a mandril is to be placed between the dies or be- 
tween the grooved rolls. On the trial there was evidence 
that neither the dies nor the grooved rolls would do the 
work here assigned them, and in commenting on that part 
of the case, I told the jury, that if either of those methods 
were proved satisfactorily to do the work, the patent might 
be good, notwithstanding the imperfections of the other. 
The case of Lewis v. Marling had been quoted as establish- 
ing that doctrine, but on examination we find that the Court 
then only said that the claim of some part of the machine 
which turned out to be useless did not vitiate the patent. 
This is certainly a very different thing from describing that 
the machine is capable of co-operating in the work, although 
at the same time other means are described which might be 
effectually employed. The reader of the specification, rely- 
ing on it, might attempt to use a mode of constructing the 
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machinery, which would fail of its purpose. The rule, 
therefore, will be made absolute. 

Rule absolute for a new trial. 
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1849. 




Sittings at Westminster after Trinity Term, 1849. 



BEFORE MR. JUSTICE WIGHTMAN. 



This case now came on for trial a second time. 



July 2nd, 



Jervisy A. G., having opened the case for the crown, said, 
" If your Lordship rules in my favour on the third and 
fourth claims, I may with perfect safety consent to a dis- 
charge of the jury as to the issues on the first and second; 
for if I succeeded on the first and second parts of the in- 
vention, and there was a misruling as to the third and 
fourth parts, there must be a new trial. 

WiGHTMAN, J. — Supposing that the Attorney-General 
should induce me to treat the objections on the third and 
fourth claims as matters of law, and rule the same way as 
was ruled before, whatever becomes of the first and second 
claims ; if I am wrong with respect to the third and fourth, 
the cause must come down again to another trial. If on 
the other hand I am right, the issues as to the first and second 
claims become unimportant. 



Talfourd, Serjt. — Except as to costs. 

Jervis, A. G. — We are not liable, because if the third 
and fourth claims are bad, the patent will be repealed, un- 
less you disclaim. 
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1840. WiGHTM AN, J. — As the matter stands, I must direct a 

▼erdict for the crown on the tendi, derenth, twdfth and 
thirteenth issues, in point of law. 

Talfaurdt Serjt. — We will except against that direction. 

WiGHTMANy J. — I understand you to except, and that 
whatever ground you think fit to take as to the exception, 
you can shape it hereafter. 

JerviSf A. G. — The jury by consent may find the other 
issues for the defendants, but we are not to be bound upon 
the matters of fact as if we had given evidence. 

WiGHTMAN, J. — This is simply for the purpose of 
making the record complete. 

Jervis, A. G. — Will your Lordship so direct the jury? 

WioHTMAN, J., to the jury. — The patentee claims for 
matters, as to two of which, No. 1 and 2, questions are 
raised which would be for your consideration; but No. 3 
and 4 raise no question at all for your consideration, but 
questions of law, whether that which was claimed was a 
manufacture within the meaning of the statute, or was not 
a claim for any particular process or manufacture, but for 
an application of certain matters. Now I entertain a strong 
opinion on this question, as to whether a mere application 
can be made the subject of a patent ; for when once you 
have got a material, you may apply it as you may think 
fit. Therefore it is truly said, that if the law is against the 
patentee with respect to the third and fourth points of this 
invention as claimed, the patent must fail, and it would be 
useless to try matters of fact as to the other parts of the 
claim. It is therefore proposed that I should direct you 
that in point of law you must, upon that part of the case 
which relates to the application of these tubes, find a ver- 



Reoina 

V. 
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diet upon the issues for the crown. This direction of mine 1349. 
is proposed by the defendants to be made the subject of a 
bill of exceptions ; and I therefore direct you to find a ver- 
dict for the crown upon the tenth, eleventh, twelfth and Cutler. 
thirteenth issues, and for the purpose of to day merely 
that the record may be complete, and by consent you find 
a verdict for the defendants upon the other issues. 

Verdict accordingly. 

Jervis, A. G., M. D, Hilly and Hindmarch for the 
crown. 

Talfourd, Serjt., Whitehurst and Webster for the defend- 
ants Cutler and Slaney, and John Henderson for the de- 
fendants Bowen and Selby. 

[Attomies — Selby if Macketon and Chilton Burton if Johnson.'] 
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1851. 



CENTRAL CRIMINAL COURT. 



December Sessions, 1851. 



BEFORE THE HON. J. STUART WORTLEY, RECORDER. 



Regina V, Thomas Boulter. 



To support an 
indictment for 
perjury, there 
must be some- 
thing proved in 
the case for the 
prosecution 
makioe the 
oath of the pro- 
secutor pre- 
ferable to that 
of the defend- 
ant ; there need 
not be two dis- 
tinct oaths, as 
one oath and 
circumstances 
may be suffi- 
cient. 



p, 



ERJURY. The prisoner was convicted before the 
Right Hon. J. S. Worthy, Recorder of London, of per- 
jury, subject to the opinion of the judges upon the fol- 
lowing 

Case. 

" At a sessions of oyer and terminer and gaol delivery, 
holden for the jurisdiction of the Central Criminal Court in 
December last, Thomas Boulter was tried before me for 
perjury. 

''The indictment alleged that the defendant had been 
tenant to one George Healey (the prosecutor) of a certain 
dwellinghouse and premises, under a certain rent ; and that 
in the month of June, 1851, the said George Healey had 
distrained upon the defendant for certain arrears of this 
rent. 

'' The indictment assigned for perjury, that the defendant 
Boulter had in substance falsely sworn, amongst other things, 
upon a trial at Nisi Prius, that there was only one qtiarter^s 
rent of the rent aforesaid due at the time of the said distress. 

" Upon the trial before me, Mr. Healey, the prosecutor, 
swore to the fact of there being five quarters of the rent 
due to him at the time of the said distress, viz, in June, 
1851, and produced his books, by which he refreshed his 
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memory, and proved the last payment of rent to have been 1851. 
for the rent due at Christmas, 1849. 

" For the purpose of corroborating his statement, and 
showing by the oaths of two witnesses the falsity of the 
matters sworn to, John Healey, the son of the prosecutor, 
was examined, who deposed to a conversation with the 
defendant in the month of August, a.d. 1850; and that 
in that conversation the defendant Boulter admitted that 
three or four quarters of the said rent were then due. 

"A receipt from the prosecutor to the defendant was 
produced upon the trial, purporting to be a receipt for the 
said rent to Christmas, 1850; this receipt the prosecutor 
swore had been given through error, and ought to have 
been a receipt for the rent to Christmas, 1849, only. No 
evidence of payments of rent was given by or on behalf of 
the defendant subsequent to August, 1850. 

" It was contended on behalf of the defendant that the 
fact of more than one quarter's rent being due at the time 
of the distress was not sufficiently made to appear by the 
oaths of two witnesses for the case to be left to the jury. 
That the statement of John Healey, as to the admission 
of the defendant, went no further than to establish the fact 
that in August, 1850, rent was due, but did not confirm the 
prosecutor in his statement of the five quarters being un- 
paid at the time of the distress, or in his explanation of the 
error in the receipt. 

" I, however, overruled the objection, and left the matter 
to the decision of the jury, who convicted the defendant. 
I postponed judgment upon the said indictment, and com- 
mitted the defendant to the gaol of Newgate, in order that 
your Lordships* opinion might be taken upon the aforesaid 
facts in the form of a case to be stated ; and the foregoing is 
the case upon which your Lordships' opinion is requested. 

" (Signed) J. Stuart Wortley, 

Recorder" 




CASES IN THE 



COURT FOR CROWN CASES RESERVED. 



BEFORE JERVIS9 C. J.f ALDERSON9 B., COLERIDGE, J., 
WIGHTMAN, J., AND CRESSWELL, J. 



January 24th. O^Brien for the defendant. — In the case of Regina ▼. 
Parker^ Esq. (a), Lord Chief Justice Tindal sajs, " With 
regard to the crime of perjury, the law says that where a 
person is charged with that offence, it is not enough to 
disprove what he has sworn by the oath of one other 
witness, and unless there are two oaths, or there be some 
documentary evidence, or some admission, or some circum- 
stances to supply the place of a second witness, it is not 
enough." So in the case of Regina v. Roberts {b), Mr. 
Justice Patteson says, "It is necessary to have two wit- 
nesses to prove an assignment of perjury ; but there need 
not be two witnesses to prove every fact necessary to make 
out an assignment of perjury." 

Coleridge, J. — There need not be two distinct oaths, 
as one oath and circumstances may be sufficient. 

CyBrien. — In the cases of Kenrick v. Kenrick (c), and 
Simmons v. Simmons {d), the question as to what amounted 
to corroborative evidence was much considered by Sir 
John Nicholl and by Dr. Lushington; and in the last 
case Dr. Lushington says, " There is, I apprehend, a grea 
difference between evidence of probability^ and evidence 
corroborative of the fact." 

Clarkson for the prosecution. — It is a mistake to suppose 

(fl) C. & Mar. 639. (rf) 1 Robertson's Ecc. Rep. 

(b) Ante, vol. ii. p. 607. 566. 

(c) 4 Hagg. Ecc. Rep. 114. 



\ 
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that two witnesses are necessary to support a charge of 1^52. 
peijury. If there be something more than one witness, it is 
then for the jury to decide. Mr. Taylor, in his work on 
evidence, has collected the authorities on this subject, and 
says (e) : " It is not precisely accurate to say that the cor- 
roborative circumstances must be tantamount to another 
witness, for they need not be such that proof of them standing 
alone would justify a conviction in a case where the testimony 
of a single witness would suffice for the purpose ;" and with 
respect to the ecclesiastical cases, Mr. Taylor adds (/), that, 
" by the canon law, a Jew is not admitted to give evidence 
against a Christian, especially if he be a clergyman, for by 
that law the proofs against a clergymen ought to be made 
clearer than against a layman ;" and that, " in the case of a 
cardinal charged with incontinence, the probatio in order to 
be plena must be established by no less than seven eye 
witnesses; so impossible does it appear to the church that 
one of her highest dignitaries should be guilty of such 
an offence." In the present case, the prosecutor swore to 
the facts, and referred to his book, and there was evidence 
that in 1850 the defendant admitted that three or four 
quarters' rent were due ; which called on him to show that 
something had been paid since. 

WiGHTMAN. J. — If the case had been reversed, you would 
have been worse off. The defendant would have sworn 
that he had paid the money, and in confirmation of his 
statement, he would have produced the prosecutor's receipt. 

JerviS) C.J. — I do not think it necessary to lay down 
any general rule. To support an indictment for peijury, 
there must be something proved in the case for the prosecu- 
tion, making the oath of the prosecutor preferable to that 
of the defendant ; but you are not to submit a case to the 

(e) Vol. it. 8. 697. (Jl I^. p. 654, n. (c) 
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1852. jury because the defendant has not given evidence to clear 
up a difficulty. 



V. The other learned judges concurred. 

Boulter. 



Conviction quashed. 



Clarkson for the prosecution. 



O'Brien for the defendant. 



Reoina v. Ann Harriet Newman. 

When a case of Jl ERJURY. The prisoner was convicted before the 
atVhe^entral Right Hon. J. S. Wortley, Recorder of London, subject 
piminai^Court ^ ^jj^ opinion of the judges upon the following 

perjury com* 

roitted in that Paoc 

Court, proof of ^^^^• 

thepMiu^wM "^^ * session of oyer and terminer and gaol delivery, 
coramiiiecl may holden for the jurisdiction of the Central Criminal Court, 

be by the pro- , " 

ducuon of the in the month of December, 1851, Ann Harriet Newman was 

orieinal docu- x • i i. r /» 

ments from tried before me for perjury. 

which * J^*^^" " The indictment charged the perjury to have been com- 

fttat. 14 & 15 mitted upon the trial of one William Day for a misdemea- 

Vict. c. 99. 9.13 , 

and 14 & 15 ' "or particularly mentioned (not stating whether followed by 

would*^be pre- * conviction or an acquittal), at a general session of the 

'pared without delivery of the Queen's gaol of Newgate, holden for the 

any record . , , 

being made up, jurisdiction of the Central Criminal Court, at Justice Hall 
any such wr- ^^ ^^ ^'^ Bailey, in the suburbs of the city of London, 
ti/icate being ^^ Monday, the 12th day of May, a.d. 1851, before the 

fiven m en- ^ ^ •' •" ' 

ence. Right Hon. John Musgrove, Lord Mayor of the city of 

London ; Sir Edward Hall Alderson, Knight, one of the 

Barons of her Majesty's Court of Exchequer ; Sir Thomas 

Noon Talfourd, Knight, one of the justices of her Majesty's 

Court of Common Pleas; Thomas Quested Finnis, Esquire, 
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one of the Aldermen of the said city ; William Lawrenoei 
Esquire, one of the Aldermen of the Baid city; Russell 
Oumey, Esquire, Judge of the Sheriflf's Court of the said 
city, and others their fellows justices assigned to deliver 
the said gaol of Newgate of the prisoners therein being. 

" No record regularly made up, nor any copy thereof, nor 
any certificate, in pursuance of the LSth section of the stat. 
14 & 15 Vict. c. 99, or of sect. 22 of the stat. 14 & 16 Vict 
c. 100, was produced in evidence in support of the said 
allegation. 

" In the absence of such evidence it was proposed to prove 
the said averment, and that the trial mentioned in the in- 
dictment had taken place by means of the original minutes, 
from which the record could have been perfected if made 
up in due course. 

*' The practice in the office of the clerk of the Central 
Criminal Court, with reference to these minutes, was proved 
to be as follows : 

" When a prisoner is called upon to plead, his plea, if not 
guilty, is entered by the oflScer present in Court upon the 
indictment, and signified by the letter 'P.;' afterwards, 
and when the prisoner is tried, his offence is shortly entered 
by the officer present in Court in a minute book kept for 
the purpose, and the plea of the defendant in such book 
is denoted by the word * puts.' If the verdict be guilty, 
such verdict immediately follows the word * puts,* and is 
simply entered by the officer present in Court as ' guilty,* 
and the sentence is then in like manner briefly entered im- 
mediately after such verdict. These minutes are afterwards 
transcribed without abbreviation upon the indictment, and 
the original * P.* erased. 

" At the end of every session the indictments found at 
such session are placed upon a file, together with two cap- 
tions, one called the oyer and terminer caption, and the 
other the caption of gaol delivery. Every indictment placed 
on such file would, according to the practice of the office, 
have been found at the session of oyer and terminer ex- 

VOL. III. R N,P. 
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1862. pressed in such caption. The caption of gaol delivery 
indicates that such a session of gaol delivery was held, and 
all the proceedings subsequent to the finding of the bill 
entered upon that indictment (in the absence of an entry to 
the contrary) are referable to the session of gaol delivery 
expressed in the caption of gaol delivery. 

'' An officer of the Central Criminal Court produced from 
the office of the clerk of the Court a file of indictments, 
having a caption of oyer and terminer attached thereto, also 
a caption of gaol delivery. The latter was in the following 
words : — 

' Central Criminal Court i At the general sessions of the delivery of 
to wit. { the Queen's gaol of Newgate, holden for the 

jurisdiction of the Central Criminal Court at Justice Hall in the Old 
Bailey, in the suburbs of the city of London, on Monday the 12th day 
of May, in the fourteenth year of the reign of our Sovereign Lady Victoria, 
by the grace of God of the United Kingdom of Great Britain and Ireland 
Queen, Defender of the Faith, before John Musgrove, Esquire, Mayor of 
the city of London ; Sir Edward Hall Alderson, Knight, one of the Barons 
of our said Lady the Queen of her Exchequer; Sir Thomas Noon Talfourd, 
Knight, one of the Justices of our said Lady the Queen of her Court of 
Common Pleas ; Thomas Kelly, Esquire, Sir Chapman Marshall, Knight, 
and John Kinncrsley Hooper, Esquire, Aldermen of the said city ; the 
Right Honorable James Stuart Wortley, Recorder of the said city ; William 
Hunter, Esquire, Thomas Sidney, Esquire, William Lawrence, Esquire, 
other of the Aldermen of the said city ; Edward Bullock, Esquire, Com- 
mon Serjeant of the said city ; Russell Gurney, Esquire, Judge of the 
Sheriff's Court of the said city, and others their fellows justices of oar 
said Lady the Queen assigned to deliver the said gaol of Newgate of the 
prisoners therein being.' 

^* Amongst the indictments so produced was that against 
the said William Day. There were written on the face of 
it the following words : — 

' Surrenders, and puts himself. Jury say guilty on the 
third, fourth and sixth counts only. To be imprisoned in 
the house of correction at Clerkenwell one year." 

'* There was also produced from the custody of the clerk 
of the Court a certain minute book, in which was the fol- 
lowing entry : — 

' Surrenders and puts guilty on third, fourth and sixth 
counts. 
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* Twelve calendar months^ house of correction^ without 

hard labour. 

' M. 34. — William Day. By false pretence and false re- 
presentations did procure one Ann Harriett Newman, 
a woman under the age of twenty-one years, to have 
illicit carnal connection with said prisoner. 

' Second count. Did attempt and endeavour to procure. 

' Third count. Like second count, to have connection 
with a man unknown. 

* Fourth count. Conspiracy to procure her to have con- 

nection with a man unknown. 
' Fifth count. Attempt to ravish. 

* Sixth. Common assault.' 

"An officer of the Central Criminal Court deposed that he 
remembered the trial of Day, and was present on that occa- 
sion ; that he took his plea of not guilty, and wrote the 
letter " P." upon the indictment ; that that " P.," according 
to the course of business in the office, had been erased, and 
the entry there appearing upon the indictment had been 
made by him in its stead; that part of the entry in the 
book, i.e. "surrenders. and puts,'* was in the handwriting of 
the witness, and from that, as well as from his personal re- 
collections on the subject, he knew that the person to whom 
that entry related had been tried ; that the entry upon the 
indictment was made by the witness from the said minutes 
entered in the book ; and that that entry, together with the 
caption, and the entry in the book, would be the materials 
from which the record of such trial would be made up. 

" It was objected upon the trial that the evidence before 
set forth was insufficient to maintain the allegations con- 
tained in the indictment; that an authentic or one of the 
certificates before mentioned ought to have been produced ; 
that, in fact, the evidence given was no more than parol 
evidence of what ought to be proved by a record or some 
other recognized and authentic document; and that the 

r2 
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1853; 



Rsoiita 

V. 



prisoner was entitled to be acquitted for want of proper 
evidence. 

'' 1 9 however, ruled the contrary; and as the other neces- 
sary facts were proved to the satisfaction of the jury, they 
found the prisoner guilty ^ but^ considering it doubtful whe- 
ther T was right in my ruling, I postponed judgment on the 
said indictment, and committed the prisoner to the gaol of 
Newgate, in order that your Lordships' opinion might be 
taken upon the subject upon a case to be stated ; and the 
foregoing is the case upon which your Lordships* opinion 
and decision is requested. 



(Signed) 



J. Stuart Wortley, 

Recorder.*^ 



COURT FOR CROWN CASES RESERVED. 



BEFORE JERVIS, C. J., ALDERSON, B., COLERIDOS, J., 
WIGHTMAN, J., AND CRE8SWELL, J. 



Papne for the prosecution. — This was all in the same 
Court, and dot matter of record to be proved in some other 
Court. On the trial of Mr. Home Tooke (a), the minutes 
of (he acquittal of Mr. Hardy for high treason under the 
same commission were given in evidence. 



(a) 25 St. Tr. 447, 449. In that 
case Mr. Home Tooke was tried 
for high treason, and his counsel 
wished to give evidence of the ac- 
quittal of Mr. Hardy for high 
treason, he having been tried at the 
Old Bailey under the same special 
commission which sat for the trial 
of Mr. Home Tooke. 

"Mr. Gibbt. — We have not got 
the record drawn up. 

"Lord Chief Justice Eyre.— 



Drawn up! I do not appre- 
hend you need be under any diffi- 
culty about that, because I think 
the course of this Court is to read 
the minutes. Is not that so, Mr. 
Shellon f 

" Mr. Shelton [the clerk of ar- 
raigns]. Yes." 

The minutes of the acquittal of 
Thomas Hardy were read by Mr. 
Sheiton, 



CENTRAL CRIMINAL COURT, 15 VICT. 9A& 

CoLERiDOE, J. — Had you not all the original docu- 1862, 
ments ? 



Payne. — Yes, my Lord. 

Alderson, B. — Could you have anything better than 
the original documents ? 

Jeryis, C. J.-^Mr. Payne, we need not trouble you fur^ 
ther. There is no allegation of any matter of record, and 
you have all the original documents. 

Aldersok, B. — As you produced all the original docu- 
ments from which the officer would make his certificate, it 
would be strange that they should not be received as suffi- 
cient proof of all that which would be sufficiently proved 
by a certificate taken from them. 

The other learned Judges concurred. 

Convictioa affirmed. 
Payne and Robinson for the prosecution. 

Horry for the defendant. 



Reoina 
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1863. 



COURT FOR CROWN CASES 

RESERVED. 



BEFORE POLLOCK^ C. B., PARKE, B., ERLE, J., TALFOURD, J., 

AND CROMPTON, J, 



Reoina V, William Vincent and William West. 

mjntforlarecny LaRCENY and receiving. The prisoners were Gon- 
dii* £wri?i°\ri ^^^^^ of larceny at the Middlesex February Sessions, 1852, 
in w. A., and subject to the Opinion of the Court for Crown Cases re- 

the property it i xi. r ii • 

proved to be in served on the following 

the L. Dock ^ 

Comptny, this CASE. 

undeMhfg^^^^ " The prisoners were indicted for stealing and also for 

14 & 16 Vict, receiving forty-five pounds weight of sugar, the property of 

If goods of A. William Archard. 

session of a'dock " '^ appeared in evidence that Archard was a carman, and 
comi«ny, and ^^s employed by one Back to convey two hogsheads of 
them by mis- sugar, his property, from the London Docks to his ware- 
have a special^ house, and that Archard accordingly sent the prisoner Yin- 

TOods'^notwUh. ^^^^ ^^*^ *^^ delivery notes, and one of his horses and 
standing the de- carts, for that purpose, but that the clerk of the London 

livery; and if ^v i ^ i ^^ i i • i • i 

the goods are Dock Company delivered to him by mistake two hogsheads 
pnjm^j^ of sugar belonging to a third person. 

laid in the dock « Jt was then Contended, that as the hogsheads so deli- 
company, ' ° 

vered to Vincent were not the hogsheads he was authorized 
to receive, no property in them passed to his employer 
Archard, and upon the application of the counsel for the 
prosecution, the Court amended the indictment by describ- 
ing the sugar as the property of the London Dock Com- 
pany. 

** The case then proceeded ; and it was proved, that 
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after the hogsheads were delivered to the prisoner Vin- 1862. 
cent, he conveyed them a considerable distance from the 
premises of the London Dock Company, and was then 
met by the prisoner West with a horse and cart, and that, 
assisted by West, he abstracted the forty-five pounds 
weight of sugar from one of the hogsheads, and delivered 
the same to West, who drove away with it. 

"It was then contended by the prisoner's counsel, that 
the ownership of the property was still wrongly described, 
inasmuch as the property in the London Dock Company 
was founded on possession only, and therefore ceased as 
soon as they had parted with the possession, although 
under a mistake, and the goods had been removed from 
their premises. 

"The jury found both prisoners guilty of larceny, and not 
guilty of receiving. 

" Two points were reserved, 

" 1st. whether the amendment was an amendment within 
the meaning of the statute 14 & 15 Vict. c. 100, s. 1. 

" 2nd. Whether the property was rightly laid in the 
London Dock Company. 

" Judgment was postponed, and both prisoners were 
committed to prison, to abide the decision of this case. 

(Signed) John Adams, 

Assistant Judge." 

Metcalf and O'Brien for the prisoners submitted, April 2Aih, 
that as the property was parted with voluntarily by the 
Dock Company, it was no larceny. The Company had no 
property in these goods vested in them by their act of par- 
liament, 9 Geo. 4, c. cxvi, and if they were general bailees, 
they by parting with the possession parted with the special 
right which they had in the goods, and that the property 
ought to have been laid in the real owner. They cited the 
cases of Devereux v. Barclay {a), Yarl v. Houbottle(J}), 

(c) 2 B. & Aid. 702. (6) Pea. N. P. C. 49. 
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1862. -R^^r V. Mucklow{c\ Reg. v. Thurbarn{d), Rex v. Adam$(e), 
and Rex v. Harding {f). 



Rboina 

Vincent. 



Parry y for the prosecution, was stopped by the Court. 

PoLXOCK, C.B. — We are of opinion that this conviction 
is right. Two points were reserved for our consideration. 
The first was, whether the amendment in this case was 
within the statute 14 & 15 Vict. c. 100, s. 1, which point 
was very properly given up ; and the second is, whether the 
property was rightly laid in the London Dock Company. 
The company had a special property in these goods, which 
they did riot lose when they parted with these goods by 
mistake. They delivered them to a carrier who broke bulk, 
and was thereby guilty of a larceny. The company still 
had a special property in these goods, and were responsible 
for their loss. 

Parke, B. — If -goods are taken from a bsdlee, -either the 
bailor or the bailee may maintain trespass. The company 
might have maintained trespass against the prisoner if there 
had been no felony ; and as there was a larceny the pro- 
perty may be laid in them. 

Erle, J., Talfourd, J., and Crompton, J., concurred. 



Conviction afSnned. 



Parry for the prosecution. 
Metcalfe for the prisoner West. 
O'Brien for the prisoner Vincent. 



(c) 1 M. C. C. 160. (0 R. & R. CI. 226. 

(d) ^/i^e,vol.ii.p. 831. (/) Id, 125. 
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BEFORE LORD CAMPBELL, C. J., ALDERSON, B., MAULE, J.« 

CRESSWELL, J., AND ERLE, J. 



M 



Regina r. Oldham. 

May 29th. 

ISDEMEANOR. The prisoner was convicted at Every msiru- 
the Lancashire Quarter Sessions held at Kirkdale on the be used for 
20th day of April, 1852, subject to the opinion of this Court J^S'u^^fJ^Sli 
upon the following *« ^ "? «»«*' »1 

"^ ^ an implement of 

Case. housebreaking 

"Joseph Oldham was tried before the undersigned John 14 & 15 vict. 
William Harden and others, justices of the peace, upon an ^' in\hiiutatHte 
indictment charging him with being found by night, having the wordi 

, 7 1 picklock" and 

in his possession, without lawful excuse, certain implements "key" denote 
of housebreaking, to wit, one pair of pincers, ten keys, and nJ^nu!^ *™^ *' 
a piece of iron, against the form of the statute. 

" It appeared in evidence that the prisoner was found by 
night, and without lawful excuse, in possession of a number 
of house-door keys, and a pair of pincers, all of which 
articles were of an ordinary description, such as are com- 
monly used for lawful purposes; but which were capable, 
from their nature, of being also used for the purposes of 
housebreaking. 

"It was objected on the trial that the evidence did not 
support the indictment, as the articles were not either pick- 
lock keys, implements^ of housebreaking, or any of the 
other articles mentioned in the first section of the statute 
14 & 15 Vict. c. 19. 

" The chairman left it to the jury to say whether the ar- 
ticles so found in the prisoner's possession were implements 
which might be used for the purposes of housebreaking, 
and whether at the time he was so found in possession of 
them it was his intention to use them as implements of 
housebreaking. 

VOL. in. s N. p. 
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1808. " The jury found the prisoner guilty. But inasmuch as 

^•^^'^^ the question raised at the trial is not free from doubt, and 

V. the Court was strongly urged by the learned counsel for 

LDUAu. ^^ prisoner to submit it for the consideration of the judges 

of the superior Courts^ judgment was postponed in order 

that such opinion might be taken, and the prisoner was 

remanded to the custody of the governor of the house of 

correction at Kirkdale, at the Midsummer Sessions. 

'* The foregoing is the case upon which the opinion of the 
said judges is requested accordingly. 

(Signed) John Wm. Harden, 

Chairwum, pro tern" 
No counsel appeared in this case. 

Lord Campbell, C.J. — I think that this conviction 
ought to be affirmed. The jury have found an intention to 
use these instruments as implements of housebreaking, al- 
though they might also be used for a lawful purpose. Many 
lawiiil instruments may be used as most dangerous imple- 
ments of housebreaking, although not enumerated in the 
act of parliament. 

Alderson, B. — If a man has a set of keys which will 
open every door in a long street, can any one doubt that 
they are implements of housebreaking, or if he has a chisel 
which fits a mark in any door which has been attempted to 
be forced. It is a question for the jury. 

M AULE, J . — There is no comma in Mr. Greaves*s work (a) 
between the words "picklock" and "key." There are, 
however, no stops at all in the act as written on the parlia^ 
ment roll, but it seems to me that there should be a comma 
between the word " picklock" and the word " key," because 



(a) Lord CampbeWs Acts, Greav. ciscly the same manner as the sta- 
ed. p. 36. It is printed in pre- tutes at large. 



Oldham. 
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a " picklock key " would be an incorrect expression (a), 1852. 
and if "picklock key" is one expression, skeleton keys are ^■^^/'^^ 
not within the express words of the act. It is hardly pos- v. 

sible for any article to be an implement of housebreaking 
only. 

Cresswell, J. — I agree with my brother Maule as to 
his reading of the act of parliament. 

Erle, J. — It is a question for the jury. Every instru- 
ment that may be used for housebreaking, and is intended 
to be so used, is, I think, an implement of housebreaking 
within the act of parliament. 

Conviction affirmed. 

(a) A " picklock" is not a key ; ito length is bent to an obtuse 
it is a piece of iron about six inches angle, 
long, of which about one inch of 
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Sittings at Westminster after Trinity Term, 1852. 
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June 2It(. 

If OQ the trial 
of an informa- 
tion for a libel, 
where the de- 
fendant had 
pleaded a jus- 
tification under 
the Stat. 6 & 7 



Regina v. John Henry Newman, D.D. 

JjIBEL. — This was a criminal inforination on the prose- 
cution of Giovanni Giacinto Achilli, D.D., ibr a libel, com- 
posed and published by the defendant, '' containing divers 
false, scandalous, malicious and defamatory matters con- 
cerning the said G. G. AchilH." The libel imputed that 

Jbe^witn^s^U ^^' A^^*''** ^^® ^^^ heeu a Dominican friar, had carried 
ordered out of on a Criminal intercourse with several women and girls ; 

Court, the pro- 
secutor must be that he had been prohibited from preaching and hearing 

out of Court if c • o / \ 

be is intended COnfesSlOnS, &C. (fl). 

to be called as 
a witness. 

If in such a 
case the plea 
state that the 



(a) The libel, as set forth in the 

information, was as follows ; and it is 

here inserted to show the applica- 

prosecutor, who bility of the allegations in the second 
had been a Do- pi^^ . 



Oratory, wiping its mouth and 
clasping its hands, and turning up 
its eyes, it trudges to the Town 
Hall to hear Dr. Achilli expose the 
Inquisition. Ah! Dr. Achilli — I 
might have spoken of him last week, 
had time admitted of it. The Pro- 



minican, *' had «/ * j • *i. 'j ^ r 

earned the re- ^^^ ^^ *"® midst of outrages 

putatioQ of a such as these, my Brothers of the 

scandalous 

friar," a witness for the defendant may be asked as to the prosecutor's moral character. 

If in such a case the plea state that the prosecutor was by the Holy Inquisition suspended 
from the celebration of mass and other ecclesiastical functions, a copy of a decree of the Coort 
of the Inquisiiion. under the seal of that Court, is receivable as evidence of that decree, if it be 
proved that that Court has jurisdiction over the offence respecting which the decree purports to 
be made; but as ihe statement of the offence in the decree purported to be a recital by the 
notary who drew the decrt^e : — f/e/c/, that the decree was not evidence of the facts thus recited. 

In such a case, an antecedent publication in another work of the same charges as are con- 
tained in the plea is not receivable in evidence, to show that the charges were not got op with a 
view to the defence in this cause. 

The allegations in a plea of justt6cation, under the stat. 6 & 7 Vict c. 96, s. 6, are not 
divbible; and if the defendant does not give evidence to support the entire plea, the verdict will 
be entered for the crown. 



I 
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Pleas : 1st, not guilty ; and 2nd, a plea founded on the 
Stat 6 & 7 Vict. c. 96, s. 56, which contained twenty-three 
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testant world flocks to hear him, 
because he has something to tell of 
the Catholic Church. He has 
something to tell, it is true ; he kas 
a scandal to reveal, he A<u an ar- 
gument to exhibit. It is a simple 
one, and a powerful one, as fiur as 
it goes — and it is one. That one 
aigument is himself; it is his pre- 
sence which is the triumph of Pro- 
testants; it is the sight of him 
which is a Catholic's confusion. It 
is indeed our confusion that our 
Holy Mother could have had a 
priest like him. He feels the force 
of the argument, and he shows 
himself to the multitude that is 
gazing on him. ' Mothers of fami- 
lies,' he seems to say, ' gentle mai- 
dens, innocent children, look at me, 
for I am worth looking at You 
do not see such a sight every day. 
Can any Church live over the im- 
putation of such a production as I 
am 7 I have been a Roman priest 
and a hypocrite; I have been a 
profligate under a cowl. I am that 
Father Achilli, who, as early as 
2826, was deprived of my faculty 
to lecture for an ofience which my 
fuperiors did their best to conceal ; 
and who in 1327 had already earned 
the reputation of a scandalous firiar. 
I am that Achilli, who in the dip- 
ce«e of Viterbo, in February, 1831, 
robbed of her honour a young wo- 
man of eighteen ; who in Septem- 
ber, .1833, was found guilty of a 
9econ4 .such crjnie, in the case of a 
paiSKm of twenty-eight; and who 
perpetrated a third in July, 1834, 
in (|)e case of another aged twenty- 
four. I am he, who afterwards 
v§9 fpnn^ guilty of sins, similar or 



worse, in other towns of the neigh- 
bourhood. I am that son of St 
Dominic who is known to have re- 
peated the offence at Capua, in 
1834 and 1835, and at Naples 
again, in 1840, in the case of a 
child of fifteen. I am he who chose 
the sacristy of the church for one 
of these crimes, and Good Friday 
for another. Look on me, ye mo- 
thers of £ngland, a confessor against 
Popery, for ye * ne'er may look 
upon my like again/ I am that 
veritable priest who, after all this, 
began to speak against, not only 
the Catholic faith, but the moral 
law, and perverted others by my 
teaching. I am the Cavaliere 
Achilli who then went to Corfu, 
made the wife of a tailor faithless 
to her husband, and lived publicly 
and travelled about with the wife 
of a chorus-singer. I am that Pro- 
fessor in the Protestant College at 
Malta, who with two others was 
dismissed from my post for offences 
which the authorities could not get 
themselves to describe. And now 
attend to me, such as I am, and 
you shall see what you shall see 
about the barbarity and profligacy 
of the inquisitors of Rome.* You 
speak truly, O Achilli, and we can- 
not answer you a word. You are 
a priest; you have been a friar; 
you are, it is undeniable, tlie scan- 
dal of Catholicism, and the palmary 
argument of Protestants, by your 
extraordinary depravity. You have 
been, it is true, a profligate, an un- 
believer, and a hypocrite. Not 
many years passed of your con- 
ventual life, and you were never in 
choir, lalvays in private houses, po 

2 
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allegations of matters to show the truth of the impatations 
contained in the alleged libel. The fifth, ninth and nine- 




that the laity observed yon. Tou 
were deprived of your professor- 
ship, we owD it; you were pro- 
hibited from preaching and hearing 
confessions; you were obliged to 
give hush-money to the father of 
one of your victims, as we learn 
from the official report of the police 
of Viterbo. You are reported in 
an official document of the Neapo- 
litan police to be 'known for 
habitual incontinency ;' your name 
came before the civil tribunal at 
Corfu for your crime of adultery. 
You have put the crown on your 
offences by, as long as you could, 
denying them all; you have pro- 
fessed to seek after truth, when you 
were ravening after sin. Yes, 3 ou 
are an incontrovertible proof that 
priests may fall and friars break 
their vows. You are your own 
witness ; but while you need not go 
out of yourself for your argument, 
neither are you able. With you 
the argument begins; with you, 
too, it ends : the beginning and the 
ending you are both. When you 
have shown yourself, you have done 
your worst and your all ; you are 
your best argument and your sole. 
Your witness against others is ut- 
terly invalidated by your witness 
against yourself. You leave your 
sting in the wound; you cannot 
lay the golden eggs, for you are 
already dead." 

The second plea was in the fol- 
lowing form :— 

'' And for a further plea the said 
J. H. Newman saith, 

" 1 . That before the composing 
and publishing of the said alleged 
libel, to wit, on the Ist of January, 



1830, &c, the said G. G. Acfaillt 
was an infidel, to wit at West- 
minster, in the county of Middle- 
sex. 

<* 2. That the said G. G. Adiilfi 
was and exercised the fbocCiaiit of 
a priest of the Church of Rome at 
Viterbo, Capua, Naples and die- 
where, and whilst such priest as 
aforesaid, he secretly abeodoned 
and disbelieved the peculiar doe- 
trines of the Church of Rome^ to 
wit, &c.; and though ootwaidly 
professing chastity and parity of 
life, he committed the several acts 
of fornication, adultery, and impn- 
rity hereinafter mentiooed, and by 
reason thereof was a hypocrite. 

« 3. That the said G. G. AchiO] 
was a profligate under a cowl, 10 
that, being a member of the order 
of St Dominic or Friars Pkeadiers, 
and bound by vows of cbastt^, 
poverty and obedience, he com- 
mitted the several acts of fornica- 
tion and impurity hereinafter men- 
tioned. 

'• 4. That the said G. G. AchiDi 
had a faculty to lecture at Viteibo, 
of which faculty, as early as 162$, 
he was, for certain misconduct, de- 
prived by the superior of the order, 
one F. Velzi, but which miseoo- 
duct was concealed and suppressed 
by the said superior, and is -to die 
said J. H. Newman unknown. 

" 5. That the said G. G. Achilli, 
in 1826, was a friar of the order of 
St. Dominic, in the convent of 
Gradi, at Viterbo, and contrary to 
his duty as such friar, neglected to 
attend divine service in the choir, 
and, without the permission of his 
superior, had frequent intercoone 
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teenth of which were as follows: — "Fifth. That the said 
G. G. Achilli in the year 1826 was a friar of the order of 
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with persons not belonging to the 
said order, and so in 1827 had 
ab-eady earned the reputation of a 
scandalous friar.' 

" 6. That the said G. G. Achilli, 
in February, 1831, at Viterbo, de- 
bauched, seduced and carnally 
knew one Elena Valente, then 
being chaste and unmarried, and of 
the age of eighteen years, and then 
and there robbed her of her honour. 

" 7. That the said G. G. Achilli, 
at Viterbo, debauched, seduced and 
carnally knew one Rosa de Alles- 
sandris, then being chaste and un- 
married, of the age of twenty-eight 
years, and robbed her of her honour, 
and on the 1st of September, 1833, 
at Viterbo, was found guilty thereof, 
upon due inquiry before the bishop 
of Viterbo. 

" 8. That the said G. G. Achilli, 
on the 1st of July, 1834, at Viterbo, 
debauched, seduced and carnally 
knew a certain other young woman 
of the age of twenty-four years, 
whose name is to the said J. H. 
Newman unknown, and then and 
there robbed the said woman of her 
honour. 

" 9. That the said G. G. Achilli, 
at Viterbo and in the neighbour- 
hood, committed sins, similar or 
worse, and debauched, seduced and 
carnally knew one Vincenza Guerra, 
then being chaste and unmarried ; 
also another woman, then being 
chaste and unmarried, whose name 
is to the said J. H. Newman un- 
known; and that the said G. G. 
Achilli was afterwards at Rome, 
before the Court of the Holy Office, 
or Inquisition, found guilty of the 
■aid several offences. 



" 10. That the said G. G. Achilli, 
on the 1st of January, 1835, being 
a friar of the order of St. Dominic, 
at Capua, debauched, seduced and 
carnally knew a certain other wo-' 
man, being chaste and unmarried, 
whose name is to the said J. H. 
Newman unknown. 

"11. That the said G. G. Achilli, 
on the Ist of January, 1840, at 
Naples, debauched, seduced and 
carnally knew one Maria Giovanni 
Principe, a female child of fifteen 
years of age, being chaste and un- 
married. 

** 12. That the place where the 
said G. G. Achilli debauched the 
said Rosa de Allessandris was the 
sacristy of the church of Gradi, at 
Viterbo, and that the day on which 
he debauched the said female child 
at Naples, was Good Friday, in the 
year 1840. 

'* 13. That the said G. G. Achilli, 
being a priest of the Church of 
Rome, at Rome, Capua, Naples 
and Malta, spoke and taught against 
the truth of divers doctrines of the 
Catholic faith, to wit, &c. ; and 
also against the laws of morality, to 
wit, the moral obligation of chastity 
and continence, and thereby did 
pervert one Luigi De Sanctis, one 
Fortunato Saccares, the said Rosa 
de Allessandris, the said Elena Va- 
lente, and the said Maria Giovanni 
Principe, from their belief in such 
doctrines and obedience to such 
laws. 

" 14. That on the 2nd of July, 
1843, at Corfu, the said G.G. Achilli 
debauched and made faithless to her 
husband, one Marianna CrisafB, 
the wife of one Nicolo Garamoni, a 
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St. Dominic, in the Convent of Gradi, at Viterbo, and, 
contrary to his duty as such friar, neglected to attend 



tailor; and afterwards , on the 1st 
of August, 1843, at Corfu, the said 
G. G. Achilli publicly cohabited 
and committed adultery with one 
Albina, the lawful wife of one Vin- 
cenzo Coriboni, a chorus singer, 
and publicly travelled about with 
her from Corfu to Zante. 

" 15. That on the 1st of May, 
1848, and for twelve months pre- 
ceding, the said G. G. Achilli held 
the office of profi^ssor of theology 
in a Protestant college, to wit, St. 
Julian's College, at Malta, and du- 
ring that period hindered and fru^ 
trated an investigation then pending 
before Messrs. Hadfield and Brieu, 
officers of the college, concerning 
charges of fornication and other 
gross immorality against one For- 
tunato Saccares and one Pietro 
Leonini, in which charges the said 
G. G. Achilli was also implicated, 
by sending away the said Fortunato 
Saccares to Sicily ; and thereupon 
the Earl of Shaftesbury and others, 
the committee of the said college, 
dismissed the said G. G. Achilli 
fW>m his said office of professor, and 
that the said G. G. Achilli was dis- 
missed as well for hindering and 
frustrating the said investigation as 
for the said several acts of sin, for^ 
nication and immorality hereinbe- 
fore mentioned, but which the said 
committee were then unwilling to, 
and have still forborne to state and 
describe, and cannot get themselves 
to describe specifically. 

•* 16. That the said G. G. Achilli, 
in the yeHrs 1847, 1850, and 1851, 
being resident in London, did at- 
tempt to seduce and debauch one 
Harriet Harris, then being chaste 



and unmarried, and did conduct him- 
self lewdly and indecently as ^eli t6 
the said Harriet Harris as to one 
Jane Legg, one Sarah Wood, one 
Catherine Gorman, and one Miile. 
Fortay ; and by reason thereof, and 
of the said Several other mattetfe 
hereinbefore set fdrth, the said 
G. G. Achilli was gofltjr of ex- 
traordinary depravity, and was and 
is the scandal of Catholicism. 

" 17. That the said G. O. AchilU 
was a profligate by the commiitoi6h 
of the said acts of profligacy, and 
also had been and was an tthbe^ 
liever and a hypocrite. 

<< 18. Thftt the said G.Q. AduIK, 
at the convent of Gradi, at YlterbO, 
in the year 1836, continually ab- 
sented himself from the choir of ilie 
chancel of the said convent ddritig 
divine service, and was a frequenter 
of private houses, contrary to the 
rules of the said order of St Domi- 
nic, and had thereby given offenoe 
to divers lay persons, not membeta 
of the said order, whose names are 
to the said J. H. Newman un- 
known. 

** 19. That on the 16th day of 
June, 1841, at Rome, by the Court 
of the Holy Ofiice, or Inquisition, 
the said G. G. Achilli was sus- 
pended from the celebration of 
mass &nd disabled from any cure 6f 
souls, and from preaching and hear- 
ing confessions, and from exercising 
the sacerdotal oflSce. 

** 20. That, after the said O. O. 
Achilli had debauched the said 
Rosa de Alessandris, at Viterbo^ of 
the age of twenty-eight years, On 
the 1st of September, 1835, he wis 
obliged to give the sum of 50 
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divine service in the choir ; and, without the permission of 
his superior, had frequent intercourse with persons not 




KDdi (10/.) to the father of the 
said young woman as damages, and 
that by the official reports of the 
police at Yiterbo, it is declared 
that the said G. G. Achilli had 
given the sud money, as such 
bush-money, to the said father of 
the said young woman. 

" 21. That, on the Ist of Janu- 
ary, 1839, in and by an official 
document or report of the officers 
of police at Naples, and being 
amongst the archives and docu- 
ments of the said Neapolitan police, 
the said G. G. Achilli was reported 
and declared to be known for ha- 
bitual incontinency at Naples. 

" 22. That, after the said G. G. 
Achilli had debauched the said 
Marianna Crisaffi, the wife of the 
•aid Nicolo Garimoni, the tailor, 
on the 3rd of July, 1843, the name 
of ihe said G. G. AchDli came 
before the civil tribunal at Corfu in 
reelect of the said crime of adul- 
tery; that is to say, that Nicolo 
Garimoni, by Antonio Capello, his 
advocate, presented a petition to 
ihe Court, praying that a petition 
presented by his said wife Mari- 
anna fov alimony should be rejected, 
upon the ground that the said Ma- 
rianna bad been guilty of adultery 
with the said G. G. Achilli, and 
offered to prove the same by lawful 
witnesses. 

** 23. That the said G. G. Achilli, 
on the 1st of January, 1850, and 
on divers other days, though know- 
ing himself to have been guilty of 
the several offences aforesaid, did 
deny them all; and that the said 
G. G. Acbilli, when he committed 
ihe said offisnce, and thereby was. 



in fact, ravening after sin, did pro- 
fess and pretend to be seeking after 
truth : and that by reason of the 
said offences the said G. G. Achilli 
was and is unworthy to be believed 
in respect of the charges by him 
made against the doctrines and dis- 
cipline of the Church of Rome and 
the persons professing the same. 
And so the said J. H. Newman 
says that the said alleged libel con- 
sists of allegations true in substance 
and in fact, and of fair and reason- 
able comments thereon. 

"And the said J. H. Newman 
further saith, that at the time of 
publishing of the said alleged libel, 
it was for the public benefit that the 
matters therein contained should 
be published, because he says that 
great excitement prevailed, and nu- 
merous public dicussions had been 
held in divers places in England, 
on divers matters of controversy be- 
tween the Churches of England 
and Rome, with respect to which 
it was important the truth should be 
known ; and inasmuch as the said 
G. G. Achilli took a prominent 
part in such discussions, and his 
opinion and testimony were by 
many persons appealed to and re- 
lied on as of a person of character 
and respectability, with reference 
to the matter in controversy, it was 
necessary, for the purpose of more 
effectually examining and ascer- 
taining the truth, that the matters 
in the said alleged libel should be 
published and known, in order that 
it might more fully appear that the 
opinbn and testimony of the said 
G. G. Achilli were not deserving 
of credit or consideration, by rea- 



V. 

Newman. 



258 



CASES AT NISI PRIUS. 



1862. 



Heoina 
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belonging to the said order ; and so had in the year 1837 
earned the reputation of a scandalous friar." "Ninth. 



son of his previous misconduct; 
and also because the said G. G. 
Acbilli had been and was at Bir- 
mingham, Leamington, Brighton, 
Bath, Cambridge, Huntingdon, 
Winchester, and elsewhere, endea- 
vouring by preaching and lecturing 
to excite discord and animosity 
towards her Majesty's Roman Ca- 
tholic subjects, and against the re- 
ligion and practice of persons pro- 
fessing the Roman Catholic religion, 
against the peace of our said lady 
the Queen ; and it was of import- 
ance and conducive to the dimi- 
nishing of such discord and ani- 
mosity, and to preserve the peace 
of our said lady the Queen, that 
the said matters should be published 
and known to all the liege subjects 
of our said lady the Queen ; and 
also because the said G. G. Achilli 
had improperly pretended to such 
subjects that he was a person inno- 
cent of the said crimes and mis- 
conduct, and that he was greatly 
injured by the said foreign eccle- 
siastical tribunals, and that he had 
been persecuted and oppressed by 
the Roman Catholic Church and by 
the bishops and authorities thereof, 
on account of his religious opinions, 
and that he was a martyr on ac- 
count of his religious opinions ; and 
by means of such improper pre- 
tences was endeavouring, and was 
likely to obtain credit and support 
from such subjects, by reason of 
their being ignorant of the said 
misconduct of the said G. G. Achilli, 
it then became, and was of public 
importance, and for the public bene- 
fit, to expose the impropriety and 
want of truth of such pretences, and 
to prevent the said subjects being 



deceived and misled by such pre- 
tences, and to have the real cha- 
racter of the said G. G. Acbilli and 
his conduct made known to such 
subjects and the public in general. 
And also because many benevolent 
persons and the public generally 
were at that time disposed to show 
kindness and give assistance to the 
said G. G. Achilli, on the ground 
of his having been harshly and un- 
justly treated by the said Court of 
the Holy Office, or Inquisition, 
and by the said superior of the said 
order of St. Dominic, and on the 
ground that he was a person de- 
serving of kindness and assistance ; 
and it was for the benefit of the 
public that the said matters should 
be published, for the purpose of 
showing that the said G. G. Acbilli 
had been treated fairly and pro- 
perly, and according to his deserts, 
by the said court and the aaid 
superior ; and that the said G. G. 
Achilli is a person wholly unde- 
serving of kindness and assistance, 
and because the said G. G. Acbilli 
had obtained and was likely again 
to obtain preferment and employ- 
ment of public trust and confidence, 
which he was unfit to obtain by 
reason of the said matters, and 
which he had obtained and was 
likely to obtain, only by reason of 
the said matters being unknown, 
and unpublished. And so the said 
J. H. Newman says he published 
the said alleged libel, as he lawfully 
might, for the causes aforesaid; 
and this the said J. H. Newman is 
ready to verify. Wherefore, he 
prays judgment, &c. 

(Signed) *' Edward Badbley." 
It appeared, from an affidavit of 
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That the said G. G. Achilli, at Viterbo, and in the neigh- 
bourhood, committed sins similar or worse, and debauched, 
seduced and carnally knew one Vincenza Guerra, then 
being chaste and unmarried ; and also another woman, then 
being chaste and unmarried, whose name is to the said 
J. H. Newman unknown; and that the said G. G. Achilli 
ivas afterwards at Rome before the court of the Holy 
OflSce or Inquisition found guilty of the said several 
offences." "Nineteenth. That on the sixteenth day of 
June, in the year 1841, at Rome, by the court of the Holy 
OflSce or Inquisition, the said G. G. Achilli was suspended 
from the celebration of mass, and disabled from any cure 
of souls, and from preaching and hearing confessions, and 
from exercising the sacerdotal office." This plea then 
^went on to aver, " that at the time of the publishing of the 
said alleged libel, it was for the public benefit that the 
natters therein contained should be published, because, 
&c." [statinff various grounds (b)"]. 

Replication to the second plea, that the defendant '' of 
liis own wrong, and without the cause in his said plea 
alleged, composed and published the said libel, as in the 
said information alleged," (concluding to the country). 



1852. 




ThestgeTy A.-G., opened the case for the prosecution, 
and stated that the alleged libel was published in Dr. 
Newman's " Lectures on the present Position of Catholics 



Dr. Newman, used on an unsuc- 
cenful application made to the 
Court of Queen's Bench on the 
21st of April, 1852, for the trial of 
this cause to be appointed for an 
early day, that the second plea, as 
originally pleaded, had been de- 
murred to, and that amendments 
had been made in it, and that, 
after that, on this plea being further 
objected to on the part of the pro- 
secution, further amendments were 



made, and that this was done to 
avoid delay, although the defendant 
was advised that this plea, as ori- 
ginally pleaded, was good. We 
believe the objections were, that 
names and dates were not given 
with sufficient particularity in the 
plea as originally pleaded. 

(6) See these grounds stated in 
the form of the second plea, ante, 
p. 254, n. (a). 
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1«08L in EngUnd; addrened to the Brodien of the Little 
Oratory." 

Before any eridenoe was adduced, WWdms^ Serjty fat 
the defendant, asked that the witnesses on both sides 
be ordered oot ot Court. 



Thegiger, A.-G. — Is this intended to include Dr. Achilli t 

WiUunSf Serjt — Most assuredly. 

Lord Campbeu^ C. J. — If you insist on it, of course it 
must be so« 

Thestgeft A.-G. — To send the prosecutor out of Court, 
because be happens to be a witness, is extremely incon- 
venient, as it prevents his personal communication with 
his counsel in the progress of the case. 

Lord Campbbll, C. J« — If the counsel for the defendant 
insist on it, it must be so. 

Wilkins, Serj. — We feel it our duty to press it. 

Lord Campbell, C. J. — ^Then Dr. Achilli must leave the 
Court. 

Mr. Stevens (one of the special jury). — It seems hard 
upon Dr. Achilli to exclude him, as he cannot know what 
charges are brought against him. 

Lord Campbell, C.J. — Gentlemen, as prosecutor he has 
a right to be in Court ; but as it is also proposed to examine 
him as a witness, and as all witnesses are ordered out of 
Court, if the other side insist, I am bound to include him 
in the order. 



^ 
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Dr. Achilli left the Court. 1803. 

The publication of the alleged libel was proved. 



Sir A. Cockburm addressed the jury for the defendant. 

For the defendant the Rev. Joseph Giotti was called; 
he said, — '' I received part of my education at the Lyceum 
College at Viterbo; Dr. Achilli was then Professor of 
Philosophy there, and was in priesfs orders, and a Domi- 
nican monk." 

Addison for the defendant. — What was his character ? 

Kelly, S.-G., for the prosecution. — I must object to this 
question. 

Addison. — This is evidence on the charge that he had 
esrned the reputation of a scandalous friar. 

Lord Campbell, C.J. — I think you may ask it. 

The question was put. 

For the defendant Mr. Harting was called ; he said, — 
" I produce a copy of the judgment of the Court of In- 
quisition at Rome. I procured it at the office for trans- 
acting the business of that Court, which is in the Vatican. 
Before this time I had not personally transacted business 
with the Holy Inquisition. I know nothing of the business 
there, except from what I have been told, and from books 
of practice. I found the notary of the Inquisition at the 
office in the Vatican. I did not compare this document 
with any other; it has the certificate of the secretary of 
state. Cardinal Antonelli. I saw the seal of the Court affixed 
at the office, and Cardinal Antonelli's seal afterwards.'' 

Dr. Grant, a Roman Catholic Bishop, was called; he 
Mad that he was for some time rector of die English College 
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1852. at Rome; and that he was acquainted with the business 
of the Courts there, and among other Courts with the 
V. Inquisition, whose office is in the Vatican. He also stated 

that he knew the seal of that Court, from seeing it affixed 
to documents, and that the document produced by Mr. 
Harting bore the seal of that Court ; but he stated that he 
had never received documents directly from the Inquisition, 
but had received them through other congregations, as the 
Propaganda. He also stated that he had applied to the 
Court by petition, and received answers sealed with a seal 
purporting to be the seal of the Court, and similar to that 
in the present case. 

Thesiger^ A.-G., objected to the document being re- 
ceived in evidence under the stat. 14 & 15 Vict. c. 99, 
s. 7, as there was no proof that the Court of the Inquisition 
had jurisdiction over the subject-matter, which was essential 
in order to make the seal of the Court authenticate itself 
under this statute. 

It was further proved by Dr. Grant that at Rome the 
Court of the Inquisition is the Supreme Court in matters 
ecclesiastical, and has jurisdiction over the clergy in higher 
crimes. And he added, "The different matters are dis- 
tributed among the different Courts, and the Inquisition 
is one, the Propaganda another, and the Congregation of 
Rites another ; and I have a knowledge, derived from the 
general course of business with which I am acquainted, as 
to what part goes to each particular Court" 

Lord Campbell, C.J. — I do not see how it is possible 
to have more satisfactory evidence. 

Thesiger, \.-G. — I do not object as to the jurisdic- 
tion, nor as to the seal, but to the mere production of the 
judgment without any proof that Dr. Achilli was before the 
Court, or that there were any proceedings on which this 
document was founded. 



Rboina 
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Kelly^ S.-G. — It is contrary to just principles to admit 1862. 
a judgment in a criminal proceeding against a man without 
proof that he was called on to answer. This is the first time v. 

that a judgment of the Inquisition has been tendered in 
evidence (at least since the Reformation) in an English 
court of justice. 

T. F, Ellis on the same side. — Even in civil matters a 
judgment is not receivable in evidence, where it appears 
that the party was not heard. The confession here men- 
tioned may have been put in without Dr. Achilli appearing 
at all ; and this is a tribunal of whose authority and seal 
this Court can know nothing. 

Lord Campbell, C.J. — I am called upon to determine 
whether this document is admissible in evidence on the 
allegations contained in the second plea, and I am clearly 
of opinion that it is. I am not considering whether under 
it Dr. Achilli could be burnt or imprisoned, but whether 
it sustains the allegations in the plea. There is abundant 
evidence before me of the existence of the jurisdiction, and 
that this is a judgment under the seal of the tribunal, and 
I have no difficulty in admitting it valeat quantum. It has 
1)een remarked in the course of the argument that this is 
the first time since the Reformation that the judgment of 
the Court of Inquisition has been tendered in evidence in 
an English court of justice. Looking at this document, I 
£nd that it is a copy of the judgment of the Court of 
Inquisition, and that such a jurisdiction is exercised at 
Rome. Thank God it does not extend to this country. 
But this country will be ready to receive documents 
emanating from Courts of other countries. I do not receive 
this as I should a record of a Court of Admiralty, as con- 
clusive evidence of the facts, but only as evidence in 
support of the defendant's allegation, that there is such a 
judgment in the Court. 
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1863. The jadgment was pot in. It had attached to it a aeal, 

which bore on it a piqpal crown, with ike figures of St 
Peter and St. Paul as sapporters, and the inacripcion ** SigiL 
S. Roman, et Univers. Inquisitionis." 

It was as follows : — 

"Tetlor ego infrascriptiis ooCaiiDs S. Coogregatioiui RomuMe, et 
UniTenalis Inqaisitioais, quod perqaiaitis actis aMumptis in S. Officio 
coDtra sacerdotem P. HiacjDtham Achilli rdigiotum pvofeamm onUnis 
Praedicatonim, constat ex eiadem actia, ipmm Achilli, constitute judicial!- 
bus ezcussum, fiiisse reum confeanm de canudi copula, dum in coenobio 
Viterbieosi moraretor, cum {doribus fcminis babka, item de defloratioof 
alterius Tirgiois in dvitate liontis Faliaci, aliaique duas muUeres Ci^i» 
earnaliter cognoirisse. Eruitur qnoque aliam pudlam Neapoli matrem 
reddldisse; ac soperiorem ordinis Praedicatonim scutata quinquaginta 
alteri foemins ab eodem Achilli conmptae pependisM ad damna iUata 
sarcienda. 

'' Denique fidem Ceicio, quod ob memorata orunina» et alia de quibqs in 
actis maturo prius discusso examine gravaminum ex actis I'esultantium, 
perpensis defensionibus, aliisqne ex more consideratis, nee non benigne 
excepta ipsius inquisiti oonfessione, cjusdemqne dedaratione sequentis 
tenoris : — * Non chiedo di non esser gastigato, amd amo— ^ha si procedf 
sevaramente sul conto mio in quel modo la giostizia esige. Ricevero, 
con rassignazione qualunque disposizione venga emanata, ed owe maneasse 
qualche ragione a procedere con pid rigore, la mia confessione aia bastante 
a puninni come meglio credera il S. Tribonide.' Mmu loqiujaitor^ 
Generales, Fer. iv., die 16 Junii, IMl, in ConTenfen $. Mariae aupcs 
Minervam decreTerunt: Jnquiaitus P. Uiacynthus Achilli — praevia 909- 
pensione perpetua a celebrando sacrificio Misss, inhabllitatione perpetua 
ed quamcumque directionem animarum, et ad Verbi Dei {>T»dieationeai, 
fiec non privationis vocis activie ac passive, et impositis psBoitentiis saljo- 
taribus, damnatur ad manendum per triennium in aliqvA dpqio Religiof^ 
aui ordinis stricUoris observandse. 

'' In quorum fidem Datum ex Cancellaria S. OflScii hac die 22 Sep- 
tembris, 1851. 

" Angeuus Aroenti, 

** S. Rom. et Univ, Inquis,, }fi^fi§. 
*' Testis, Fr. Vincentius Leo Sjjllu^^ O., 

** Prsed. 1 . Socius S. R. Inquis. 
'* Witness, John Gordon, 

'* Cong. Orat. Presb., Birming^m. 
" Witness, Nicholas Darnell, 

" Cgng. Orat. Presb., Pirmingham. 

" Sworn before me at Rome, this 17tb day of November, 1851. 

** John Freeborn, 

** British Consular Agent, Rome.*' 
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A translation was read as follows : — 

** 1, the underaigned notary of the Holy Roman and Universal Congre- 
gation of the Inquisition, do testify that, after a complete investigation of 
the proceediDgi instituted in the Holy OflSce against Father Hyadnth 
Achilli, priest, religious professor of the order of preachers, it is proved 
from the same acts that the said A chilli, having heen examined by the 
estahfished authorities, confessed himself guilty of having held carnal 
interoonse, whilst he was living in the monastery of Viterbo, with many 
women ; also of having deflowered another who was a virgin in the city 
of Mount Faliscue, and of having carnally known two other women at 
Capua. Moreover, it is discovered that he made another girl at Naples 
a mother, and that the superior of the order of preachers paid fifty scudi 
to another woman who had been corrupted by the same Acbilli, in order 
to make amends for the injuries done. Lastly, I attest that on account 
of the crimes of the above-named, and other crimes of which mention is 
made in the acts, after mature and deliberate examination of the heavy 
charges resulting from the acts, after having weighed the charges put 
forth, and considered other matters according to custom, and after having 
mercifully accepted the confession of the accused himself, and his own 
declaration of the following tenor, — ' I do not ask not to be chastised, nay, 
lather I desire to be severely dealt with on my ehowing, according as 
jttitiec demands. I will receive with reeignstion whatever punishment 
may be determined upon, and supposing there were wanting sufficient 
reason for proceeding with greater rigour, I desire that confession be con- 
ndered sufficient grounds for punishing me as the said tribunal shall think 
Writ'— -their eminences the Inquisitors General on Wednesday, June 16, 
1841, in the convent of Santa Maria supra Minerva, decreed that the 
accused Father Hyacinthi Achilli, after having been for ever suspended 
from the celebration of the sacrifice of the mass, and for ever disabled 
from any sort of direction of souls, and preaching the Word of God, and 
deprived of active and passive voice in the government of his order, and 
after having had salutary penances imposed upon him^ be condemned to 
remain for three years in some religious house of his order of the most 
strict observance. 

** Given in testimony of all these facts from the chancdlor's office of 
die tinly OflSoe, ^ this day, Sept. 22, 1851." 



1852. 




Lord Campbell, C J. — I have examined the document 
since yesterday, and although I do not at all regret having 
admitted it in evidence, I must remark that the first portion 
of it merely seems to state the result of the examination of 
the notary, but afterwards there comes the judgment. We 
tmist draw a distinction between the judicial par^ the 
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1862. sentence and the previous portion. It does not set out the 

^tp''^^^ offence for which the sentence was pronounced. 

Reoina * 



V. 

Newman. 



Sir A. Cockburn. — It sets out no other but the immo- 
ralities alleged, and if these were not the true grounds on 
which the judgment proceeded^ there is no ground at all 
set forth. 

Thesiger^ A.-G. — His Lordship has said that this docu- 
ment is not evidence of the facts it sets forth. 

Lord Campbell, C.J. — I said it was evidence that a 
sentence was pronounced, not of the facts it recited, and 
which are simply stated by the notary as the result of his 
examination. 

Sir J. Cockburn proposed to put in evidence the Dublin 
Review for July, 1850, which contained charges against Dr. 
Achilli, with the names and dates, with a view of showing, 
that these charges could not have been got up for the pur- 
pose of making out the justification of Dr. Newman in this 
case. 

Lord Campbell, C.J. — I do not think it is evidence. 

Evidence rejected. 

Dr. Achilli was called as a witness in reply : he stated 
(inter alia) that the judgment against him in the Court oC 
the Inquisition was for heresy, and that no charge of im- 
morality was brought against him, and that he never made 
any confession in that court. 

Lord Campbell, C. J. (in summing up). — I need not 
read the evidence of Mr. Harting, which I thought made 
the judgment of the Court of Inquisition admissible, as it 
was only for my information ; Dr. Grant's evidence is also 
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imniaterialy except as to the Court having jurisdiction over 1862. 
such ofiences: he is a most respectable witness, and he 
says that they have such jurisdiction. The judgment comes 
in the name of the notary. We generally have the pro- 
ceedings of the Judges to speak for themselves. Here we 
have the notary of the Inquisition, who says he has in- 
spected certain documents, and then he gives us his own 
results from his examination, so that the earlier part of 
the document is rather in the nature of a deposition or ex- 
amination than of a judgment; but then afterwards come 
words which distinctly amount to a decree of the Court, 
which are — "Their eminences the Inquisitors General" 
"decreed," &c. Now I think that that is not only admis- 
sible evidence, but very strong evidence to prove that such 
a sentence was pronounced, because the Court of Inqui- 
sition no doubt is a regular tribunal in the Roman States, 
and is presided over by men of learning and piety. They 
knew that this document was to be used in a court of 
justice in England, and I cannot for a moment suppose that 
they wished to impose upon us. That such a judgment 
was pronounced, I, for one, have no doubt. But then for 
what cause was it pronounced ? Dr. Achilli says it was for 
heresy, and that no charge of immorality was brought 
against him. It is for you to say whether you believe it 
was for heresy or for immorality. It also purports to recite 
a confession of Dr. Achilli, but that he denies. 

The Jury found the defendant Guilty, 
and found that the 19th charge 
contained in the second plea was 
proved. 

Lord Campbell, C. J. — Then you find it to be true that 
Dr. Achilli was suspended from the celebration of mass, 
prohibited from any cure of souls and preaching, and from 
hearing confessions and from exercising his sacerdotal office 

VOL. III. V N. P. 
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1852. in any way, according to the decree of the Inquisition? 
^tP'^^^ All the rest you find to be not proved ? 



V. 

Mawman. 



The Foreman of the Special Jury. — Not to our satii- 
faction. 

Lord Campbell, C. J. — Then on the justification I 
direct a verdict to be entered for the Crown ; on that issue, 
as well as on the plea of Not guilty ; and the special find- 
ing, I of course will report to the Court when necessary. 

Thesiger, A.-G., Kelly, S.-G., and T. F. EllU for the 
prosecution. 

Sir A. Cockbum, Wilhins, Serj., Bramwellf Addison and 
Badeley for the defendant. 

[ Attornies — Lyontt Barnes Sf EiUt and H. LewinJ] 



Novimbtr 26th. In Michaelmas Term, 1853, Thesiger, S.-G., having 

moved for the judgment of the Court against the defendant, 

Sir A, Cockburn wished to move for a new trial. 

Thesiger, A.-G., objected, on the ground that no notice 
of an intention to move had been given within the first 
four days of the term after the trial. 

Sir A. Cockburn referred to the case otRex v. Holt (a). 

The Court allowed the motion to be made, but Lord 
Campbell, C. J. said — It must be understood that for the 
fiiture, unless an intimation that counsel is prepared to 

(a) 5 T. R. 436. 
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make the motion be given within the first four days of the 
term after the trial, the motion cannot be entertained. 

Sir A, Cockbum then moved for a new trial; 1st, on 
the ground that the Dublin Review ought to have been 
received in evidence ; and 2nd, that the verdict was against 
evidence. 



269 



1852. 




The Court refused a rule on the first ground, and 
granted a rule on the second^ which was after argument dis- 
charged, the Court holding that the allegations in a plea 
under the stat. 6 & 7 Vict. c. 96, s. 6, were not divisible, 
and that if the defendant did not adduce evidence to sus- 
tain the entire plea, the verdict must pass for the Crown. 



First Sitting at Westminster in Hilary Term^ 1853. 



BEFORE MR. JUSTICE ERLE. 



u 



1853. 



Dawson v. Lamb. 
S£ and occupation. Plea : never indebted. 

January l4tK 

It was proved by the plaintiff that he was the tenant of A-^**"? .^"^^ 

'^ ./ r of B. of a house, 

Mr. Harris, of the house No. 28, Park Street, Dorset sublet it lo C, 
Square, and that he let the defendant into the possession of b! tol/Z^that 
it, as his tenant, at 50/. a-year, payable quarterly, in the ^^®^J*^ ^^^^J 
year 1848, who continued in possession till 1849; but the ccpiingC. as 

tenant but that 

plaintiff Stated that Mr. Harris would not take the defendant he would not 

exonerate A. 
Croa the rent : Held, that as B. still held A. liable for the rent, A. might sue C. for the rent 
as doe from C. to him, in an action for use and occupation. 

Held also, that a verbal agreement between A. and C. for A. to grant C. a lease of the house 
and some ground at a joint increased rent, but which lease A. afterwards refused to execute, 
affwdcd no answer to an action for nse and occupation of the house by A. against B. 

u2 
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1858. as his tenant, and would not exonerate him (the plaintiflT) from 
the rent. In his cross-examination, the plaintiff said : " The 
defendant wanted some adjoining ground, which belonged 
to Mr. Harris, but which was not let to me, to build a school- 
room. He built the school-room there, and I saw Mr. Harris, 
the defendant being present Mr. Harris said he should not 
mind accepting Mr. Lamb as his tenant, but he would not 
exonerate me. In the year 184d, Mr. Harris told me that 
he could not get the three quarters rent from the defendant, 
and that I must pay him, which I did. In 1849 I put in a 
distress upon the defendant, and the broker paid me over 
10/.'' 

Erle, J. — The real question is, whether Mr. Harris bad 
released the outgoing tenant from his liability to pay the 
rent. (To the plaintiff.) Did Mr. Harris say, I have no 
objection to take Mr. Lamb as tenant, but I will not release 
you? 

The plaintiff. — Yes, my lord. 

Erle, J. — Did Mr. Harris ever agree to exonerate you 
from the payment of the rent? 

The plaintiff. — He never would. 

Erle, J. — Mr. Harris acted on that ; for when he found 
that he could not get tlie rent from the defendant, he applies 
to the plaintiff, and gets it from him. 

It was opened by Montagu Chambers, for the defendant, 
that Mr. Harris, soon after the defendant had taken posses- 
sion of the house, had agreed to grant him a lease of the 
house, and the site of the school-room, at a rent of 58/. 
a-year, and that a draft lease had been prepared, but that 
Mr. Harris afterwards refused to execute this lease. He 
therefore submitted that from the time of that agreement 
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Mr. Harris had in efiect exonerated the plaintiff from the 1858. 
payment of the rent. 



Erle, J. — It is very common for a landlord not to let 
off the outgoing tenant, although he consents to the new 
tenant going in. Mr. Lamb may have much to complain 
of as respects Mr. Harris, but the question is whether 
Mr. Dawson, who has paid three quarters rent to Mr. 
Harris, can recover that amount from the defendant. The 
plaintiff and defendant see Mr. Harris, who says he has no 
objection to the defendant becoming tenant, but says he will 
not exonerate the plaintiff. This often happens, and the 
landlord gets the rent from the under tenant, if he can; 
and if he cannot, the outgoing tenant still remains liable. 
Here Mr. Harris is paid the rent by the plaintiff, who re- 
mained liable to pay it, and the plaintiff is entitled to recover 
in this action against the defendant. 

Verdict for the plaintiff for 37/. 10^. 

Petersdorff (or the plaintiff. 
Montagu Chambers for the defendant. 

[Attomies — J. B. Summert and T. C. Lewis.'] 



Dawsok. 

V. 

Lamb. 
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Sittings at Westminster after Hilary Term, 1863. 



1858. 
^^^N^^^ Harman r. Johnson. 

February 4lh, rn 

If two attornies JL HE first count of the declaration stated that the defend- 
of tKm*caSoot* ant, on the 18th day of August, 1850, by his promissory 
b*°makiJ"^°*' note, over due, promised to pay the plaintiff 1670/., with 
promissory note interest thereon at five per cent, per annum two years after 

ID the name of _ , ,_,. - , 

the firm, unless date, yet did not pay the same. 1 he second count stated 
ihiTwM wUhin* ^^^^ the defendant and his partner, William Henry Smith, 
the scope of his t^gn carrvinff on the business as partners as attomies and 

authoniy; and ^ o i i ./*» . 

evidence that solicitors. Were employed by the plaintiff to invest money 
of^this n^ote'eacS ^o^ her, and took the money for that purpose, but did not 
partner had invest it. The declaration also contained counts for money 

accepted bills ^ 

or made notes lent, and on an account stated. — Pleas: first, to the 1st 

the firm, is not count, that the defendant did not make the note, nor is the 

th^purpoiw ^^™® his note, as in the 1st count is alleged— second, to the 

nor would the gnd count, that the plaintiff did not employ the defendant 

fact of their ' ^ » . i 

indorsing of and W. H. Smith to invest the money — third, to the 2nd 
able to°the Yrm count, that the defendant and W. H. Smith did not take 
^rnw oodenis ^^c money as in that count mentioned— /owr/A, as to the re- 
be sufficient. sidue of the declaration, that the defendant never was in- 

In order to j i j 
prove a course debted. 

one oVtIfo ^ '^he note, which was in the handwriting of and signed by 

partnersao- Mr. W. H. Smith with the name of the firm, was as 

ceptiog bills or 

making notes in follows : — 

firm, it is not '' London, 10th August, 1850. 

necessary to « 167O/. 
produce the 

bills or notes; *' Two years after date we jointly and severally promise 

but if it is 

wished to give to pay to Mrs. Mary Ann Harman or order the sum of one 

evidence of any 

particular bill or note, it must either be produced or accounted for. 

If A. goes to the office of B. and C, attomies in partnership, and places in the bands of B. 
a sum for the firm to invest on mortgage, and the money be misapplied by B., both B. and C. 
are liable to A., as the receipt of the money was within the scope of the authority of B. But if 
the money was lent to B. alone, or was intended by A. to be lent to B. and C. at interest until 
the mortgage was obtained, C. would not be liable for its misappropriation, as the borrowing 
money in that way was not within the scope of B.'s authority. 

If there be any evidence to support any count of the declaration, the judge will not nontuit 



JoHMaov. 
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thousand six hundred and seventy pounds and interest at 1868. 

five per cent, per annum, value received, at the Commercial ^T^'"'^ 

Bank, Henrietta Street, Covent Garden.' «. 

(Signed) Smith & Johnson." 

To show that Mr. Smith was authorized to make a pro- 
missory note in the name of the firm of Smith & Johnson, 
Mr. Cadogan, the chief clerk of the London and Com- 
mercial Bank in Henrietta Street, Covent Garden, was 
called. He stated that the defendant and Mr. Smith were 
partners as attornies and solicitors at No. 35, Lincoln's Inn 
Fields, and that they kept an account at that bank, and 
that he knew that each of the partners was in the habit of 
drawing, accepting and indorsing bills of exchange in the 
name of the firm, such drawing, accepting and indorsing 
being sometimes in the handwriting of one partner, some- 
times of the other. 

Macaulay for the defendant. — I submit that evidence 
cannot be given of the drawing, accepting or indorsing of 
bills of exchange or notes without the production of the 
bills or notes. 

Lord Campbell, C. J. — They may give evidence of the 
course of dealing without producing the notes or bills ; but 
if they wish to give evidence of any particular note or bill, 
it must be produced or accounted for. 

On his further examination, Mr. Cadogan stated that he 
did not know of any instance of any bill having been ac- 
cepted or note made by Mr. Smith in the name of the firm 
prior to the date of the note in question. 

It appeared, from the examination of Mrs. Harman, that 
she went to the office of Messrs. Smith & Johnson, at 
No. 35, Lincoln's Inn Fields, and saw Mr. Smith, whom 
she had met in society, but that she never knew or saw 



Harman 



JOUNIOW. 
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1858. Mr. Johnson ; that she had a sum of 1,775/. in her pocket, 
and by Mr. Smith's advice paid it in at the London and 
V, Commercial Bank, where she opened an account, and that 

within about a week she drew two cheques in favour of 
Mr. Smith for 1,670/., in order that that amount should be 
invested in two mortgages which Mr. Smith said that he 
had; Mr. Smith giving her the following letter: — 

** 35, Lincoln's Inn Fields, 

" London, 27 May, 1850. 
** My dear Mrs. Harman, 

" I have this day received from you two cheques, 
dated each to day, one for 1000/., the other for 670/., to 
lay out for you on two mortgages of 1000/. and 670/., 
carrying interest at 5/. per cent 

" Yours very truly, 

"W.H.Smith. 
'' P.S. — I undertake that the above sums shall carry 
interest from this day. 
" Mrs. Harman." 

It further appeared that the money was never invested in 
mortgages, and Mrs. Harman stated that Mr. Smith told 
her at the time she gave him the money, that he would 
allow her ten per cent, for it till the mortgages were com- 
pleted. 

Macaulay. — I submit that the plaintiff must be non- 
suited. On the first count there is nothing to vary this case 
from one of an ordinary partnership of attornies. No 
authority to make a promissory note to bind the firm 
arises firom the partnership itself. Neither previous autho- 
rity nor ratification is shown, and the evidence of a course 
of dealing has failed. 

Lord Campbell, C.J. — If a country correspondent re- 
mitted a bill payable to a firm of attomies, I think that the 
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fact of an indorsement by the firm would not afford evi- 
dence of an authority for one partner to accept bills in the 
name of the firm. 

Macaulay, — A% to the second count, there is no evidence 
of any interference by the defendant ; and it is no part of 
the duty of attornies or solicitors to invest money. They 
have to draw deeds and look to securities, and may, per- 
haps, be the hands through whom the money passes ; the 
investing of money being the business of a scrivener, a 
business which ceased with John Ellis in the time of Dr. 
Johnson (a). 

Lord Campbell, C.J. — I am of opinion that there is 
little or no evidence to support the first count. 

Macaulay. — Does your Lordship think the same as to 
the second count ? 

Lord Campbell, C. J. — There is abundant evidence to 
support the second count, and if there is any evidence to 
support any count of the declaration I cannot nonsuit the 
plaintiff. 

Macaulay (to the jury). — The plaintiff places the sums 
of money in the hands of Mr. Smith, which he is to invest 
in mortgages, and on which he is to pay interest until that 
is done. It is not within the scope of the business of an 
attorney to receive money at interest until he gets a mort- 
gage. The cheques are made payable in the name of 
Mr. Smith alone ; and if the money was lent to Mr. Smith 
until the mortgages were completed, he could not bind his 

(a) In Mr. Croker's edition of Exchange." And in a note he 

Boswell's Life of Dr. Johnson, voL adds, <' This Mr. Ellis was, I be- 

iii. p. 385, under the date of 1776, lieve, the last of the profession called 

Mr. Botwell says : " The most lite- Kriveneri" '< I visited him Oct. 

rary conversation that I ever en- 4th, 1790, in his 93rd year." <'He 

joyed was at the table of Jack Ellis, died on the 3l8t of December, 

a money scrivener behind the Royal 1 79 1 ." 
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1868. partner, nor could he, even if the plainti£f thought that she 
was lending the money to the firm. The verbal agreement 
by Mr. Smith, that he was to allow ten per cent, interest 
until the investment, is a strong fact to rebut the impression 
that this was a partnership transaction. 

Lord Campbell, C. J. — I shall lay it down to the jury 
that if this was a loan to Mr. Smith, the defendant is not 
liable. 

Macaulay. — The agreement to pay interest contained in 
the letter is personal, and, a fortiori, that for the ten per 
cent. It was therefore a loan to Mr. Smith, ad interim, 
until the mortgages were obtained, and Mr. Smith has had 
the whole of the money to his own private use. 

Lord Campbell, C. J. — I think that on the first count 
there is hardly any evidence to go to the jury. One attorney 
cannot bind another, his partner, by giving a promissory 
note without authority; and Mr. Cadogan knows of no 
instance of these partners making notes or drawing bills 
before this transaction, and there seems to be nothing from 
which an authority can be inferred. 

The defendant was called, who stated that he had never 
given any authority to Mr. Smith in this matter, and that 
at the time of the advance of this money he was not in 
London. 

Hugh Hill in reply. — From the letter of the 27th of 
May, 1850, it appears that the money was to be invested in 
two mortgages of two specified amounts ; that shows that 
this is not a loan to Mr. Smith ; and as to acting in mort- 
gage transactions, attomies and solicitors are but too happy 
to do so; and if there had in this very transaction been a 
good bill of costs, would not Mr. Johnson have asked for 
his share of it ? 
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Lord Campbell, C. J. (in summing up). — The defend- 1858. 
ant is liable for every thing done by Mr. Smith, as his 
partner, within the scope of his authority ; but I think that 
the evidence of Mr. Cadogan has failed to prove any course 
of dealing of Messrs. Smith and Johnson by accepting bills 
or making notes. The second count of the declaration, 
however, charges that this money was paid to Smith and 
Johnson for them to invest on mortgage. If this money 
was lent by the plaintiff to Smith separately, this action 
cannot be maintained, nor can it if the money was lent to 
Smith and Johnson jointly, as Smith had no authority to 
borrow money in this way, and bind his partner ; but if the 
plaintiff meant to employ Smith as a partner in the firm, 
to invest this money on mortgage, and gave Smith the 
money, in order that Smith should so invest it, then Smith 
received the money within the scope of his authority, and 
the defendant is liable. You will therefore say whether 
you have any doubt that Mrs. Harman did employ Mr. 
Smith as the partner of Mr. Johnson, for him and his 
partner to invest this money on mortgages, and that Smith 
so received it, and in that case your verdict will be for the 
plaintiff. 

Verdict for the plaintiff for 1,670/. 

Hugh Hill and Bovill for the plaintiff. 

Macaulay and Phipson for the defendant. 

[Attornies — Walker Sf Harriion and J. M, Deere.'} 



4rs CISBS AT 5I5I PRITS. 



'^ "^* Bata&d w. Douglas. 



•^ ijw^mr. JLONEY paid with a count npoo an aocoont stated. 
^Hot B. -m Plea, : oercar indebted. 

^^^^^^J^ It appeared dia£ Mr. Bayley, who was a sunreyor, had 
yy ^P*°y' «ed die pieacnt plaintiff for the amoont doe to him for sur- 



cootniMitioR «H ^rcTing tbr an intended railway, called the Soathend Rail- 



^ way« and diac die plaintiff having paid the amount recovered 



C. pw ti ai ^ JQ ^^ jction^ now soed the defendant for contribations. 

c. atmd TMit >«!«. Seric* fiir the defendant, proposed to give evidence 

Si^'^iteT^ to ^ow that when the a&irs of die Soathend Railway were 



diciiiainaitfaft be&re a >Iascer in Chancery, onder the Winding-up Act, 
bcibre X Mjttar 1 1 Jc l^ Vice c. -to, the Master in Chancery struck the 
andef^^imi- «hs&ndant*s name oat of the list of contributories. 

in^-ap Atft» 11 

35. die MmoT Lord Cjlmpbxul, C. J. — ^There is no plea of this. On 
ddndant's uKse pleadings it is no defence. 

Baaeootof die 
list of eaotn- 



b«tona ; Mad SJktt^ Senc— Then I most ask fior leave to add a plea of 

die Lord Chief . '' '^ 

JoMice wovid it, which I have ready drawn. 

Boc ollow a plea 
ftttioi^ Uiis to be 

S^I'lI^die ^^ Camfbeix, C. J.— I cannot allow that. 

eaoae at Niu 

Pno« aitbooik Verdict for the plaintiff. 

the deieotlaat • ^ 

eoeoiel stated 

plea ready Keating and Premtict for the plaindff. 

Shee^ Serjt., and Philip Fronds for the defendant. 

[ Attorniet— If. Tmrner and W. B, Jmmes.'] 
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Adjourned Sittinffs in London after Hilary Term, 1853. 



BEFORE LORD CAMPBELL^ C.J. 



Walker t;. The York and North Midland Railway i858. 

Company. v^^/-^^ 

■vr Februaiy \2th. 

il EGLIGENCE. The first count of the declaration if a railway 

stated that the defendants were common carriers, and that fig^at a^scaie^ 
on the 3rd of September, 1852, the plaintiff was desirous of of carriage less 

'^ ' ' ^ than ibey are 

sending 25 barrels of fresh herrings from Scarborough to entitled to 

Manchester, to be delivered in time for a certain wholesale haveTbefore 

fish market, and that the plaintiff delivered the same to the J'^^' ^Xht^^'' 

defendants to be carried there and delivered in a reasonable conngnor 

notice that for 

time, but the defendants neglected to deliver them in a rea- fish sent at the 

sonable time, whereby the plaintiff lost the market, and was [hey will*not* be 
obliged to dispose of the fish at lower price. The second »n*''c™ble for 

" * * certain nsks, 

and third counts were similar, but related to fish sent on aod the con- 
other days. The fourth count, which related to fish fifi°bythis 
sent on another day, was similar as to part of the fish ™»'^"y.— »biMs 

■" *■ sent on a special 

therein mentioned ; and to the residue it was alleged, that contract on the 

II !• niiPi It- terms of that 

by the negligence of the defendants and their servants the notice, within 

residue of the fish was not delivered at all, and was wholly 4 Ves, s. 6.* 

lost to the plaintiff. y^* >f * , 

* - ^ pnnted copy of 

Pleas : first, to the whole declaration, not guilty; second, the notice be 

to the first count, that the plaintiff did not deliver to the ^hen on a pre- 

defendants, nor did the defendants receive from the plaintiff, he°Jrou^*hf fish 

the fifoods in that count mentioned, to be by the defendants, from the piain- 

u • ' A f Q u u / tiff to the rail- 
as such common carriers, carried from Scarborough to way station to be 

Manchester, and delivered there for the plaintiff, in manner notke^i affixed* 

and form, &c. ; third, to the first count, that fish being a '? ^**« o®<^® ^^ 

"the company, 

perishable article, the defendants carried it at a scale of this will not 
carriage less than they were entitled to charge, on condition 
that the company should not be answerable for loss occa- 
sioned by delay, or for the loss of any market, of which the 



880 



CASES AT NISI PRIUS. 



1858. plaintiff had knowledge ; that the defendants charged the 

^'^^^''^^ plaintiff the carriage on the reduced scale, and that he 

V, assented that the fish should be carried on the conditions 

North'mid'-'* aforesaid. There were similar pleas to the other counts of 

LAHD Railway the declaration : and to the fourth count a plea in a similar 

Company* 

form founded upon a condition, that all risks of loading, 
unloading and carriage, were to be undertaken by the con- 
signor (a), and that the loss was not occasioned by any mis- 
feasance of the defendants or Iheir servants. 



(a) Declaration, — The first count 
of the declaration stated ** that the 
defendants, before and at the several 
times hereinafter mentioned, were 
common carriers of goods for hire 
from Scarborough to divers places, 
to wit, Manchester, London and 
Liverpool; and the plaintiff, on the 
3rd of September, 1852, was de- 
sirous of sending twenty -five parcels 
of fish, to wit, fresh herrings, of the 
plaintiflTs, being goods of a perish- 
able nature, from Scarborough to 
Manchester aforesaid, to be deli- 
Tered there in time for a certain 
wholesale fish market which would 
be held there early in the morning 
of the following day, and at which 
the said goods were intended by 
the plaintiff to be exposed for sale 
on account of the plaintiff, of all 
which the defendants had notice; 
and thereupon the plaintiff then 
delivered to the defendants, as such 
common carriers as aforesaid, and 
the defendants then received from 
the plaintiff the said goods, to be 
by the defendants, as such car- 
riers as aforesaid, carried from 
Scarborough to Manchester afore- 
said, and delivered there for the 
plaintiff with due and reasonable 
diligence and speed in that behalf, 
for reward to the defendants. And 
the plaintiff says, that the said 



goods, if the same had been by the 
defendants carried from Scarbo- 
roMgh to Manchester aforetaid, and 
ddivered there for the plaintiff 
with due |md reasonable diligenet 
and speed in that behalf, would 
hare arrived and have been de- 
livered to the plaintiff at Man- 
Chester aforesaid in time for the 
said market, of all which the de- 
fendants then had notice. But the 
defendants did not carry and de- 
liver the md goods with iuch dae 
and reasonable diligence and speed 
as aforesaid, and the same were not 
delivered until after the expiration 
of a reasonable time in that behalf, 
andf the same were thereby de- 
livered too late for the laid market, 
and were greatly diminished in 
value in consequence of such delay 
in deKrering of the same, and by 
reason thereof the plaintiff last the 
benefit and advantage of the said 
market, and of having the said 
goods exposed for sale at the said 
market, as the same otherwise 
might and would have been, and 
was obliged to sell and dispose of 
the same at much lower prices than 
he might and would have obtained 
for the same if the same had been 
carried and delivered with such due 
and reasonable diligence and speed 
in that behalf as aforesaid, and la 
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It appeared that the plaintiflP had sent the fish mentioned 
in the declaration to go by the railway from Scarborough to 



186a. 



Walkik 



been delivered in time for the said 
market't 

The fourth count was in precisely 
the aaroe form as the first count, 
except that at the f the words, *' as 
to a certain part thereof," were in- 
serted ; and after the | the follow- 
ing words were added, « And as to 
the residue of the goods in this 
coont first mentioned, the defend- 
ants never delivered the same for 
the plaintiff, and have so negli- 
gently and carelessly conducted 
themselves in respect thereof that 
the same, by and through the care- 
lessness, neglect and default of the 
defendants, became and were wholly 
lost to the plaintiff." 

Third Plea,— And for a further 
plea to the first count of the decla- 
daradon, the defendants say, that, 
before and at the time the laid 
goods in that count mentioned were 
delivered by the plaintiff to the de- 
fendants, and by them received on 
the occasion in the first count men- 
tioned, fish being a perishable and 
consequently a hazardous article of 
trafiic, the defendants had been and 
were carrying it at and after a re- 
duced scale of carriage below the 
rate at which the defendants were 
by law entitled to charge for the 
carriage of the same, but only on 
certain conditions, and, amongst 
others, the conditions hereinafter 
in this plea specially set forth, of 
which the plaintiff, at the time the 
said fish in the first count mentioned 
was so delivered to and received 
by the defendants, as in that count 
mentioned, for the purpose therein 
in that behalf mentioned, had no- 
tice ; and that the defendants, upon 



and at that time, gave notice to the The York and 
plaintiff, and the plaintiff then had North Mio- 
notice and knowledge that fish being "'*Co,-p^|,Y, 
a perishable and consequently a ha- 
xardous article of traffic, they the 
defendants would carry it at the 
said reduced scale of carriage only 
upon the following, amongst other, 
conditions; that is to say, that the 
said company would not be respon- 
sible for the delivery of fish in any 
certain or reasonable time, nor in 
time for any particular market, nor 
were the said company to be re- 
quired to carry or forward fish by 
any particular train, nor were the 
company to be responsible for any 
loss or damage arising from any 
delay or stoppage however occa- 
sioned ; and that they the defend- 
ants charged tlie plaintiff for car- 
riage of the said fish in that count 
mentioned, from Scarborough afore- 
said to Manchester aforesaid, and 
the delivery thereof for the plaintiff, 
at and after the said reduced scale 
of charge; and that they received 
the said fish, in the said first count 
mentioned, from the plaintiff to be 
carried and conveyed as aforesaid, 
subject to and upon the terms of 
the said conditions, and on no 
other terms at variance therewith, 
of which the plaintiff, at the time 
the said fish in the said first count 
mentioned was so delivered to and 
received by the defendants, as in 
that count mentioned, for the pur- 
poses therein mentioned, had notice 
and knowledge, and thereby then 
assented that the said fish should 
be carried and conveyed by the de- 
fendants fix)m Scarborough afore- 
said to Manchester aforesaid, and 
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Walxbe 



Manchester, by a train by which it was carried at a scale of 
charge much below the usual scale on that line ; and that 



CoMPAinr. 



The York avd ^^1% ddivered for the pUiDtiflf^ at 
NoETB Mid- the laid reduced icale of carriage, 

''^" Jl^/Jf ^^ on the laid conditiona, and the 

terms thereof in that behalf afore- 
■aid; and this the defendants are 
ready to Terify, &c. 

Twelfth Plea.—And for a fur- 
ther plea as to BO much of the fourth 
count of the said declaration as re- 
lates to the said residue in that 
behalf, in that count in that behalf 
mentioned, of the said goods in that 
count mentioned, and the non-de- 
liverj thereof by the defendants for 
the plaintiff, and the loss thereof to 
the plaintiff by reason of the care- 
lessness, neglect and default of the 
defendants, as in that count alleged, 
the defendants say, that before and 
at the time that the said goods in 
that count mentioned were deli- 
vered by the plaintiff to the de- 
fendants, and by them received on 
the occasion in the fourth count 
mentioned, fish being a perishable 
and consequently a hazardous ar- 
ticle of traffic, the defendants had 
been and were carrying it at and 
after a reduced rate of carriage, be- 
low the rate at which the defend- 
ants were by law entitled to charge 
for the carriage of the same, but 
only upon certain conditions, and 
amongst others the following ; that 
is to say, that the consignor should 
undertake all risk of loading and 
unloading, or carriage, whether 
arising from the negligence or de- 
fault of the said company or their 
servants, or from defects or imper- 
fections in the station, platform or 
other place of loading or unloading, 
or of the carriage, engine, train or 
railway, in, by or upon which the 



fish might be conveyed, or finom 
any other cause whatever, of which 
the plaintiff, who was the consignor 
of the said goods in the said fi>urth 
connt mentioned, at the time the 
said goods were so delivered to and 
received by the defendant in that 
count mentioned, for the purposes 
therein in that behalf mentioned, 
had notice; and that the defend- 
ants, before and at the time, gave 
notice to the plainti£^ and the plain- 
tiff then had notice and knowledge, 
that fish being a perishable and 
consequently a hasardons article of 
traffic, they the defendants would 
carry it at the said reduced rate of 
carriage only upon certain condi- 
tions, uid, amongst otheiB, the said 
condition in this plea hereinbefore 
specially set forth as aforesaid; and 
that the defendants charged the 
plaintiff for the carriage of the said 
fish in the said fourth count men- 
tioned, from Scarborough aforesaid 
to London aforesaid, and the de- 
livery thereof there for the plain- 
tiff, at and after the said reduced 
rate of charge ; and that they re- 
ceived from the plaintiff the said 
fish in the said fourth count men- 
tioned, to be carried and conveyed 
as aforesaid, subject to and upon 
the terms of the said conditions, 
and upon no other terms at variance 
therewith, of which the plainli^ at 
the time the said fish in the said 
fourth count mentioned was so de- 
livered to and received by the de- 
fendants, as in that count men- 
tioned, for the purposes therein 
mentioned, had notice and know- 
ledge, and thereby then assented 
that the said fish should be carried 



Walker 
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the fish sent on the 3rd of September, 1852, was not deli- 1863. 
vered at Manchester in time for the fish market there, by 
which the plaintiff sustained damage. It appeared, also, v. 

that a part of the fish mentioned in the fourth count of the Nohth^Mid-'* 
declaration was not delivered at all. '-^'l? ^^^^'^^^ 

COMPAMY. 

It was opened by W. H. Watson, for the defendants, that 
all the fish had been carried under a special contract, and 
that therefore the defendants were not liable, by reason of 
the 6th sect, of the stat. I Will. 4, c.68 (the Carriers' Act) ; 
by which it is enacted, that nothing in that act contained 
** shall extend, or be construed to annul, or in anywise affect 
any special contract between such mail contractor, stage- 
coach proprietor or common carrier, and any other parties, 
for the conveyance of goods and merchandize." The de- 
fendants carried fish on a very reduced scale of charge, and 
had given notice to the persons who sent fish by their rail- 
way, that, by reason of their carrying on the reduced scale, 
they would not be liable for certain losses specified in the 
notice. A copy of this notice had been delivered to the 
plaintiff, and he therefore sent the fish on the terms con- 
tuned in it. 

The notice was as follows : — 

" YORK AND NORTH MIDLAND RAILWAY. 



" Notice. 
" FUh Traffic, 
" Fish being a perishable and consequently a hazardous article of traffic, 
the York and North Midland Railway Company hereby give notice, that 

and conveyed by the defendants during the carriage of them by the 

from Scarborough aforesaid to Lon- defendants from Scarborough afore- 

don aforesaid, and there delivered said to London aforesaid, upon the 

for the plaintiff, at the said reduced terms of the said last-mentioned 

rate of carriage, upon the said last- condition, and was a risk of such 

mentioned condition and the terms carriage, and was never occasioned 

thereof, as in that behalf aforesaid ; by any misfeazance of the said com- 

and that the loss of the said residue pany or their servants ; and this the 

of the said goods in the introductory defendants are ready to verify, 

part of this plea mentioned arose (Signed) J. Addison. 

VOL. III. X N. P. 



Coi^rAWY* 
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1863. on and after the 12th April, 1852, they will carrj' it at the redueed rates 

^^^/'«^ at present charged, or which may hereafter be charged below the rate 
W^LKsa which the said company is entitled to charge, on the following conditions 

^' only • "~~ 

The York and ^ ' 

NoBTB Mid- « 1st. The consignor to undertake all risk of loading, jonloading or 
'* r^^^A^ir^^ carriage, whether arising from the negligence or default of this 

company or their servants, or from defects or imperfections in the 
station, platform or other place of loading or unloading, or of the 
carriage, engine, train or railway, in, by or upon which the fish 
may be conveyed, or from any other cause whatever. 

'* 2nd. This company is not to be responsible for the delivery of fish 
in any certain or reasonable time, nor in time for any particular 
market ; nor are they to be required to carry or forward by any 
particular train ; nor are they to be responsible for loss or damage 
arising from any delay or stoppage, however occasioned. 

** 3rd. Fish booked for places beyond the limits of this company*s lines 
will only be carried by them so far as their line is concerned, on 
the above conditions, and afterwards delivered to some other com- 
pany or person, to be carried by such other company or person, 
upon the same terms and conditions as are herein stipulated for as 
regards this company. 

** 4th. The station clerks and servants of the company have no autho- 
rity to alter or vary these conditions. 

" Charles Mason, 

'* York, March 27th, 1852. *' Superintendent." 

It was proved that a printed copy of this notice had been 
given to a carter, who had brought fish from the plaintiff 
to be carried on this railway on an occasion earlier than any 
of those in question ; and a witness named Reynolds stated 
that before the 3rd of September, 1852, he had delivered 
another pfinted copy of this notice to a person who was 
pointed out to him on the sands at Scarborough as Mr. 
Walker (the plaintiff), but that he had never seen that 
person before. 

The plaintiff was afterwards called as a witness, and be 
stated that he did not receive the notice and never knew of 
its contents. 

Lord Campbell, C. J.— I think that if the plaintiff was 
the person who was served with this notice by the witness 
Reynolds, that makes out a defence of a special cqntract 
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within the 6th section of the act ; for if the plaintiff dealt 1853. 



on these terms a bargain is a bargain. The giving of a ""^ 
copy of the notice to ^ carter who brings fish to the railway v. 

would amount to nothing, as his duty was to take fish to NoRXH^Mt^- 
the station and not to receive notices. The plaintiff says ^**!? Railway 
that he did not receive the notice, and the witness Reynolds 
never knew him before, and only knows that a person was 
pointed out to him as Mr. Walker. If that notice was 
regularly served, it would prove a special contract. The 
company ought to have sent the notice to each person by 
some one who knew him. I shall ask you whether you 
are satisfied that this notice was served on Mr. Walker in 
such a way as to draw his attention to it or was it served on 
him at all ? 

The Jury found that the notice was not served. 

A Juror. — W^ould a notice affixed in a conspicuous part 
of the company *s office be sufficient ? 

Lord Campbell^ C. J. — It would not under this act of 
parliament ; it must be a special contract. 

His Lordship left the case to the Jury on the question of 
negligence. 

Verdict for the plaintiff; damages 60L I2s. (a) 
Knowles and Cowling for the plaintiff. 
W. H, Watson and Addison for the defendant. 

[Attomies — W. H, Lamm in and Williamson Sf Hill Sf W.] 

(a) See the cases of Shaw v. MorvilU, 21 Law J. (Q. B.) 319; 
York and North Midland Railway Auttinv. Manchetter Railway Corn- 
Company, 13 Q. B. 347; Chippen- pany, 21 Law J. (C. P.) 179; and 
dale V. Lancashire Railway Com" Carr v. Lancashire Railway Com- 
pare, 21 Law J. (Q. B.) 22; Great pony, 21 Law J. (Excb.) 261. 
Northern Railway Company v. 

x2 
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1853. 

^-•N-^^ Andrews t?. Chapman. 

February 2\$t, t 

By the law of JuIBEL. — The declaration stated that the defendant pub- 
a«»unt o^ wiiat Ushed ** of and concerning the plaintiflF" a certain false, 
takes place m a scandalous, malicious and defamatory libel, which was as 

court of justice ^ ^ 

may be pub- follows : — 
lUhedy but the 

reporter ought u COURT OF CHANCERY. 

Dot to mix up 

with it com- *» Andrews ». Walton. 

meats of his . 

owD. And if " This was a petition of appeal on a point of practice. The petitioner, 

the report con- some twenty years ago, was, we understand, a tenant of one of the 
account of what ^®^®'>^^'>*8, by the occupation of unfurnished rooms. Being ejected, he 
takes place in a instituted a suit for equitable relief, and the Vice-Chancellor, conceiving 
court of justice, that he had no case for the interference of the Court, dismissed bis bill • 
pubiishes^it^as ^'^^ costs. The usual attachment issued against him for neglecting to pay 
only to prove the costs be had so wantonly incurred, but it was unfortunately executed 
that fact under when he was in attendance on the registrar about matters connected with 
issue and he is ^^ ^^^^ ^^ ^^ ground of privilege, the arrest was therefore illegal, and the 
entitled to en- solicitor for the defendants having discovered his mistake, and knowing 
ure immunity, that Andrews would increase the costs by a formal application to the 
tial that every' Court, he set it aside, went to him and obtained his consent to its being 
word of the abandoned, but without impeaching the validity of the debt A second 
evidence, of ^"® attachment was then obtained, and being regularly executed, Andrews 
wl^t was said was committed to prison, where he has remained since 1833. In con- 
by the jud^e, finement he has not however been inactive, for as a suitor in forma 
^ \a f k°' po^p^i* he has questioned the propriety of his arrest in thirteen formal 
report' b sub- hearings, beside an appeal to the House of Lords ; and we cannot recol- 
stantially a fair lect any term during sixteen years in which he has not appeared in this 
and correct Court to harass his opponents by renewed applications for relief. Those 

took place io a ^^^ ^^^^ ^ practical knowledge of this Court can form some estimate of 
court of justice, the costs of this system of procedure; those who have not acquired or 

purchased such knowledge can nevertheless suspect it. The original 
costs were 100/., but we have heard from authority that the costs are 
now not to be calculated by hundreds, but by thousands; and that if the 
defendants had not been people of considerable property, they must have 
been ruined by a pauper litigation, on which the ingenuity of the plaintift 
has hitherto left the Court no means of putting an estoppel, and which 
Andrews has hitherto refused to abandon, although the defendants have 
repeatedly offered to let him out of prison on the condition that be would 
discontinue his course of fruitless annoyance. The last motion to annul 
all the proceedings, on the ground of irregularity, was heard on Thurs- 
day last, when Mr. Wood and Mr. Malins were ordered to argue the 
matter anew on the part of Andrews, and Mr. Macqueen appeared to 
maintain the regularity of the defendants. 
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*' His Lordship, in giving judgment, said, be bad great satisfaction in 1853. 

feeling, that by hearing counsel in this matter he had an opportunity of s^^v^i/ 
finally disposing of it, and that the petitioner must feel that he was before Andrews 
the Court for the last time. It was clear to his Lordship beyond all doubt p ^' ^ 
that Andrews had been wrong from the beginning of the proceedings ; 
bis suit was untenable ; his bill was dismissed with costs ; he was attached 
for these costs, wrongfully arrested as it appeared, because the privilege 
was admitted, but discharged, and properly arrested a second time on a 
new attachment. The petitioner seemed to think that the wrongful 
arrest at first discharged the debt, and in that apprehension he persisted ; 
but that was a mistake, for it would be hard indeed if when a mistake 
was made by a sherifl*'8 officer, and a party improperly arrested, the 
creditor issuing the writ was, in consequence of that mistake, to lose all 
remedy, and the debtor from thenceforward to go free, [n the case as 
now put afresh by the learned counsel, who had taken on themselves to 
argue the matter for Mr. Andrews, his Lordship could see no error com- 
mitted by the defendants in the course they had adopted, and he thought 
counsel would not have been induced to appear in support of it if 
Andrews had not most improperly concealed from them the certificate as 
to the practice given by the clerks of record on a former occasion, when 
the same question was discussed. That certificate, which Mr. Andrews 
appeared to have suppressed, was decisive of the regularity of the course 
pursued by the defendants, and his Lordship could only say, in conclu- 
sion, that from that time he was determined to hear no further applica- 
tions from Mr. Andrews on the subject. 

"Mr. Macqueen said, with his Lordship's pennission,hc wished to fulfil 
the instructions of his clients, by making a proposition to Mr. Andrews. 
On every fonner occasion the defendants had offered him a conditional 
release ; they now offered to consent to his release unconditionally, if he 
gave instmctions to his counsel to move that he be released. 

" Mr. Wood, after some conversation and apparent remonstrance with 
Andrews, accepted the offer thus made, and moved his discharge accord- 
ingly. 

** Mr. Macqueen consented, merely begging to observe, that such dis- 
charge must not be considered as a discharge of the debt. The order 
with respect to the debt must, as a measure of precaution, remain. 

** Mr. Andrews attempted to represent, that this was a breach of the 
offer of unconditional release — 

<* His Lordship expressed his dissent, and refused, in a |)eremptory 
tone, to hear Mr. Andrews any further." 
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1863. P]esiS, first, Not Guilty, and second^ as to all that part of 

^"^^^"^^ the article which preceded the report of the judgment of the 

Andrews , .-, . 

V, Lord Chancellor (Lord Cottenham) a plea of justification. 

Chapman. 

On the part of the plaintiff, the publication of the libel 
was proved ; it was contained in the report of the proceed- 
ings of the Lord Chancellor's Court, given in the Meming 
Herald newspaper, of the 26th of November, 1846, and 
it was stated by one of the witnesses for the plaintiff, on his 
cross-examination, that the report of the judgment of the 
Lord Chancellor Cottenham was substantially correct, but 
was not exactly what the Lord Chancellor said. 

Sir F. Thesiffer, for the defendant, submitted that as the 
report of the judgment of the Lord Chancellor was by the 
plaintiff's evidence proved to be correct, it would be only 
necessary for him to make out the justification as to the 
introductory part of the article. 

Evidence was adduced in support of the plea of justifica- 
tion ; and the plaintiff also gave in evidence in reply, a letter 
written by him to the other parties, offering to refer all 
matters in difference, and their answer, stating that they 
. preferred the judgment of the Lord Chancellor. 

Lord Campbell, C. J., in summing up. — This is son action 
for a libel contained in what purports to be a report in a 
newspaper of the proceedings in a court of justice, and I 
roust say that as to one part of it, the introductory part, it 
contains some things of which I cannot exactly approve. By 
the law of England a fair account of what takes place in a 
court of justice may be published, but the reporter who 
gives the account ought not to mix up with it comments of 
his own ; and if any comments are made, they should not 
be made as a part of the report. The report should be 
confined to what takes place in court, and the two things, 
report and comment, should be kept separate. In this 
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report there* at^ not only the observation* of the Lord 1868. 
Chaiicelk>r, which are proved to hare been truly given, but IT*^^^^^ 
there is a detailed account of proceedings which had pre- v. 

viously taken place, intermingled with comments on those 
proceedings which certainly ought not to have appeared 
there^ If there had been simply the- account of what the 
Lord Chancellor had said, inasmuch as the account ap- 
pears to be entirely correct, the defendant would have had 
nothing to do but to plead not guilty, and to show that the 
report was a fair report of what had taken place ; and 
although it is possible that all that the Lord Chancellor 
said is not inserted, rt is clear that the substance of what 
he said is inserted, and the privilege — a valuable privilege 
for the public — of publishing reports of proceedings in 
courts of justice, would be useless if it were necessary to set 
out every word of the evidence and of the speeches and of 
what was said by the judge. However that is not necessary ; 
if what is stated is substantially a fair account of what took 
place, there is an entire immunity for those who publish it. 
In the present case there is an introductory part, something 
which does not appear to have been said at the time ; and 
the insertion of that first part has thrown on the defendant 
the necessity of pleading a justification, for as to the report 
itself it is proved to be correct, and being a fair report of 
what has occurred in a court of justice it was published in 
the exercise of the privilege which exists by law, and which 
I hope will always exist in this country — the privilege of 
giving a fair account of what takes place in courts of justice. 
The courts are open to all, but they are of limited extent, 
and only a small number of persons can be present in them ; 
but by means of the press the whole nation is informed of 
what takes place, and is put in a position to form an opinion 
upon the conduct of the jury, the judge and the witnesses. 
There has been evidence given in support of the justification 
of the introductory part of this article, and you will have to 
say whether you are satisfied that the statements contained 
in it are substantially true. There are some words used 
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1858. there of which^ as I have already said, I cannot entirely 
. approve, but the question now is not as to a mere word, 

Andrews *r* * -x 

V. but whether the statement made is substantially true, for if 

it is your verdict ought to be for the defendant 



Verdict for the defendant (a). 



The plaintiff in person. 



Sir F. Thesiger and Bovill for the defendant. 

[Attoniies — In person and Dohie,"] 
(a) See the case of Smith v. Scolt, ante, vol. ii. p. 580. 
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Sittings at Westminster in Trinity TVrw, 1852. 



BEFORE TALFOURD, J. 



Roberts r. Nosotti. 

i RESPASS for assault and false imprisonment. ^^ 31,^^ 

It appeared in evidence that the defendant had wrong- AdefeodaDtis 
fully evicted the plaintiff from certain premises, which he n^oJjth's notice 
had previously demised to him. The plaintiff, in attempting ^^f^^^*^^ 
to re-enter, broke a fanlight over the entrance-door, where- lieved that he 
upon the defendant gave him into the custody of a police- by the 7 & 8 
man, under the 7 & 8 Geo. 4, c.SO, s. 28, for wilfully damaging f^^^y^;,^^^' 
property. He was taken to a station-house, but procured plaintiff into 
bail, and the next morning was discharged by the police 
magistrate, as it was not denied that he was tenant of the 
premises, and consequently the act was not applicable to 
bim. The action was commenced the same day. 

Wilkins, Serjt., for the defendant, submitted that the 
plaintiff was bound under the 41st section of the act to give 
one month's notice of action. Although the defendant was 
not justified, under the circumstances, in what he had done, 
still, if he acted bon^ fide in the belief that the measure he 
took was legal, and not from mere malice and in wilful 
disregard of law, he was entitled to the benefit of the 
notice. 

MiUeVf Serjt., contra. 



asg 



1862. 

ROBERl 8 

V, 
NOSOTTI. 
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Talpourd, J. directed the jury to find for the defendant, 
if they believed that he acted bon& fide, and that he sup- 
posed he was acting under the statute and not out of mere 
malice. 

Verdict for the plaintiff. 



Miller, Serjt., and J. Miller for plaintiff. 
WilkinSf Serjt.y Lush and Chamock for defendant 



[Attomies — Turner and Rvoalta. 



BEFORE VAUGHAN WILLIAMS, J, 



Jun€ Ath 

Simble, a cod* 
tract of sale by 
aa infant is 
alMolately void, 
and u no answer 
to an action of 
trover subse- 
quently brought 
by the infant to 
recover the 
value of goods. 



Latt v. Booth. 

± ROVER. The plaintiff in this action, while yet under 
age, had assigned certain goods, consisting of household 
furniture, to the defendant ; but the real otjject of the pdrtietf 
was, that the goods should constitute a security for a dOtli 
of money in which she was indebted to him^* It was sub- 
sequently agreed, in order to avoid an anticipated ds^tftuve 
by the plaintiff's landlord for arrears of rent, that thcf g6ddtf 
should be delivered into the possession of the defendaifiti 
who ultimately sold them without the plaintiff's consent or 
privity. To recover their value, the present action was 
brought. 



Lush, for the defendant, relied on the c6titr&ct, wkicb 
purported in its terms to be an absolute sale, and contended 
that it did not lie in the plaintiff's mouth to import any 
secret trusts into it. 



ByUs^ Serjt., and Petersdorff, submitted that the contract 
was absolutely void, in consequence of the minority of one 
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of the contracting parties^ and the absence of any evidence 1852. 
of ratification on her part since attaining majority. 

Lushf contrd. — Although an infant could not be conh- 
pelled to execute ff contract into which lie had entered, yet 
if it were actually completed and carried out, and there was 
no taint of fraud in it, a contract was not void in such sense 
that it could not be pleaded in bar of an action subse- 
quently brought by the infant. If goods were bought of an 
irtfant honestly and without fraud, the purchaser could not 
be compelled to return them. 

V. Williams, J. — 'The point is a very doubtful one, but 
(he inclination of my opinion is that the contract is abso- 
lutely void. I will therefore direct the jury merely to say 
whether there was fraud or not on the part of the defendant, 
as if there was, no further discussion will arise, and give 
leave to the defendant's counsel to move the Court above 
tipon the point. 

Verdict for the plaintiff. 

The jury found that there was no fraud. 

Byles, Serjt, and Petersdorff, for the plaintiff. 

Lush for the defendant. 

[Attornies— G. B. Bicknell and WiUon.] 
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1852. 

June 9th, 

The Court will 
not nonsuit a 
plaintifT on the 
ground that, to 
make out a case 
in his fafour, 
part of the tes- 
timony of his 
own witneases 
must be dis- 
belief ed. 



Briers v. Rust, Esq. 

OASE against the defendant, as sheriff of Huntingdon- 
shire, for not exerting *due diligence in executing a certain 
writ offi.fa., issued at the suit of the plaintiff against the 
goods of one Payne, and for a false return ot^'nuUa bona" 
thereon. 

It appeared by the evidence of Payne, the execution 
debtor, and of his wife, that he had originally been pos- 
sessed of certain goods, consisting of household furniture, 
which he had subsequently conveyed by bill of sale to his 
brother-in-law. Wells, by way of mortgage, to secure a 
sum of 299/. advanced to him by the latter; and that Wells 
had retained his property in the goods at the time when 
the writ of execution was issued, although Payne was 
allowed by him to have the use and benefit of them. When 
the sheriff's officer attempted to execute the writ the door 
was barred against him, and he was told that there were no 
goods belonging to Payne in the house ; the officer did not 
make any further attempt to enter the house. The witness 
Payne further deposed that he possessed no goods beyond 
necessary wearing apparel. 



JByles, Serjt., for the defendant, submitted that upon this 
evidence the plaintiff must be nonsuited. 

SAee, Serjt., contended that there was evidence that the 
goods in question belonged to Payne, for he and his wife 
admitted that they had formerly been his ; and it was quite 
open to the jury to infer that the transfer to the brother-in- 
law was only a juggle, a mere artifice to defi*aud creditors, 
and that therefore the plaintiff would be entitled to seize 
them under his writ. 



Byles, Serjt., contra. — It is not competent for the 
plaintiff to impugn the evidence of his own witnesses. All 
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Sittings at Westminster after Trinity Term, 1852. 



BEFORE LORD CHIEF JUSTICE JERVIS. 



Parsons v. Brown and others. 



c 



Briers 



that they depose to must be taken as true as against him ; 1862. 
and in that case there was no evidence whatever to go to 

1 • • i* 1 . i>Rll 

the jury m support of the action. ©. 

Ru»T. 

y. Williams, J. — I think the jury may believe part of 

the witnesses' testimony, and disbelieve the rest ; a prima 

facie case would then be made out for the plaintiff. I think 

there is a case for the jury, although the witnesses are 

the plaintiff's own witnesses. 

To this ruling Byles, Serjt., tendered a bill of exceptions, 
and then proceeded with his case. 

Verdict for the defendant. 

Shee^ Serjt., and H, Pearson^ for plaintiff. 

ByleSf Serjt., and Conch, for defendant. 

[Attornies — Stark and Lawtence.'} 



ASE for false imprisonment. j^,,^ I7i;^^ 

The plaintiff in this action had been arrested on a charge Evidence.— The 
of felony, made by the defendant, and carried before a police ;„ the absence' 
magistrate, by whom, however, he was discharged. There dg^**'7sume 
was no positive evidence as to whether the examination of that examina- 
the witnesses at the police court had been taken down in justices are not 
writing or not. Under these circumstances, in order to let 5Jriting°M°M to 
in parol evidence of what passed in the police court, ^«* »" P*"'^ 

* * * evidence. 



S96 
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1862. 



Par SONS 

9, 

Brown 
and othen. 



Duncan, for the plaintiff, proposed to ask a witness (a 
police officer) whether it was not customary to abstain from 
taking down the examination in writiogy unless there ap- 
peared to be some case made out against a prisoner. 



Byles, Serjt., for the defendant, objected. 

Duncan contended that as in this instance no case bad 
been made out against the plaintiff, but he had been dis- 
missed, he might tender evidence which would raise a 
presumption that the examinations had not been taken 
down in writing and thus let in parol evidence. 

j£RYis, C. J. —The statute positively requires every 
examination before justices to be taken down in vrriting ; 
I know this is frequently neglected under the circumstances 
mentioned, but it is a practice quite illegal and highly im- 
proper. I cannot in any case presume that the law has 
been violated, and therefore without positive evidence that 
in this case the examinations have not been taken down, I 
cannot admit parol evidence. 

Verdict for plaintiff, damages one farthing. 

Duncan for plaintiff. 

Byles, Serjt., for defendant. 



[Attornies—- 5. M, Cooper and Wire 4* Co J] 
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1862. 

Sit lings at Guildhall after Michaelmas Term, 1852. 



BEFORE THE LORD CHIEF JUSTICE JERYIS. 



MvLLiNs V. Hart and others. -, r m ,. 

ASE for the infringement of a patent for a new method The prior de- 

- r . • 1 111 P<>*»* o^ articles, 

ot manufactunng brass pen-holders. of novel manu. 

In the course of the cause the defendants proved that JJaJ^bo^iS Lr 
they had manufactured pen-holders on the principle con- »?!«» » a suffi- 

cient publicatioD 

tained in the plaintiff's specification^ some months before to defeat a 
the dale of bis patent; that they had no shop for the exhi- ^ noveUyb'the 
bition of goods, and that the above-mentioned pen-holders invention of 

, similar articles. 

had been deposited in their warehouse for sale^ although 
tbey could not prove that any actual sale had been made. 
On this state of the evidence, 

JBramwell, for the plaintiff, submitted that there was no 
proof of sufficient publication to defeat the plaintiff's claim 
to novelty in the invention. It would have been otherwise 
had there been any public exhibition in a shop, but here 
knowledge of the article was confined to the defendants and 
their men. 

jByles, Serjt., for the defendants, contended that depo- 
siting in a warehouse for sale, where the owners possessed 
oo shop, was tantamount to an exhibition for sale ; it would 
be otherwise if the articles were deposited merely for safe 
custody. 

The Court held that there was sufficient evidence of pub- 
lication to defeat the plaintiff's claim to novelty in the in- 
vention. 

Verdict for the defendants. 

BramweU for plaintiff. 
ByleSj Serjt., for defendants. 

[Attomies — Overbury and G, B BuknelL'] 
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1852. 

Sittings at Westminster after Trinity Term, 1852. 



BEFORE MR. JUSTICE TALFOURD 

{Who sat for the Lord Chief Justice). 



Sharman r. The Union Iron Works Company. 

JunM 19tfc. A 

ADarti6cer jCxSSUMPSIT for work and labour as an artificer in an 

meaning of the iron factory. — Plea: inter alia, goods taken in accord and 

r& 2Wi?r4^ satisfaction, to which the plaintiff replied that the taking of 

c. 37 (the the said goods was contrary to the provisions of the 1 & 2 

one who con- Will. 4, c. 37 (the Truck Act). — Rejoinder : de injuria, 
hb p«rwMa7* The following were the facts of the case. The plaintiff 

service, such ^^s employed to unload iron-stone at the defendant's fac- 

service not nc- * "^ 

cesBarily imply- tory, and was paid at a given rate per ton at the end of 

viM. "ciuart' every month, but received weekly certain marks or tokens, 

dwsKUmin* which passed current as money at a shop adjoining the 

Weaver v. factory, and which were taken into account at the monthly 

Lloyd ishin'i •'' ^ 

payments. 

The defendant employed several men under him, whom 
he hired and discharged at his discretion, and whom 
he paid by means of the tokens above mentioned, as he had 
no means of his own : from time to time he worked with 
his men, but not invariably, and when he was absent, as he 
occasionally was for two or three days together, the work 
went on just as if he was present. The plaintiff deposed 
that he had considered himself engaged as a labourer. 

The action was brought to recover the amount paid by 
tokens as above mentioned, on the ground that such pay- 
ments were void under the Truck Act. 



Syles, Serjt., and Wilmore, for the defendants, sub- 
mitted that the plaintiff must be nonsuited, on the ground 
that he was not an " artificer," but an employer within the 
25th section of the act. It was laid down, in the case ot 
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miey V. Warden, 2 Exch. Rep. 59, " that a person who 1852. 
takes a contract to execute a cutting on a railway, and em- _ "^"^"^ 
ploys workmen under him to assist him, is not a workman v. 

or labourer within the act, although he does a portion of iron Wores 
the work himself." Parke, B., says, " The act was intended Compahv. 
to apply to those who work by their mere personal labour, 
and the object of it is to protect such men as earn their 
bread by the sweat of their brow, and who are for the most 
part an improvident class." This case was decisive ; as in 
the present case, the work had in fact been performed 
chiefly by the men whom the plaintiff employed. To suc- 
ceed in this action he must bring himself clearly within the 
act, and it was for the court to construe the contract 
and to say whether he had done so. It was immaterial 
that he would be paid at a given rate for the quantity he 
unloaded himself, for that would be quite compatible with 
his contract as an employer : the true test was this — would 
it be an answer to the present action to say, that the plaintiff 
did not do all the work himself? Clearly not. There was 
no reference to wages in the contract; it was a simple 
agreement that the plaintiff should be paid at a given rate 
for every ton of ironstone that was unloaded, and it was 
utterly indifferent whether the work were done by himself 
or his men. Hence it was clear that the plaintiff was not 
an " artificer" within the meaning of the act, but an em- 
ployer. 

Bittleslone, for the plaintiff, contended that the plaintiff 
was not the less a labourer or artificer within the meaning of 
the act, because he employed others. The words of the 
interpretation clause were very strong : " All workmen, 
labourers and other persons in any manner engaged in the 
performance of any work, employment or operation of any 
nature soever in or about the several trades or occupations 
aforesaid, shall be and be deemed artificers." The case cited 
did not apply. The position of Riley, a great railway con- 
tractor, was in no way][analogous to that of the plaintiff, a 

VOL. III. Y N. p. 
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1862. mere labourer^ without means of his own. The case of 

"^^"^^^ Weaver v. Floyd (L. J. Q. B. 151) was in point; it was 

9. there held, that if a collier be employed to get coal from 

Ikon Wo'rks ^ mine^ and is to be paid at a certain rate per ton, and has 

CoMPANT. liberty to employ other men to assist him, he is an artificer 

within the meaning of the act, if by the contract he is bound 

to give his personal labour to the performance of the work." 

In Lowther v. JSarl Radnor (8 East, 113), a party was 

also held to be a labourer under the 20 Geo. S, c 19, 

although he had a man under him and paid hira wages. 

The whole facts of the case go to show that the plaintiff 

was a poor ** unprovided man," the very class the act was 

intended to protect ; it was only to large contractors that it 

was not applicable. There was no written contract for the 

Court to construe, and the case must go to the jury, for it 

was for them to say whether or not contract meant that 

the plaintiff was to work himself, and thus to be considered 

as belonging to the class of ** artificers.** 

Byles, Serjt., contra. — The case t)f Weaver v^ Floyd 
recognizes that of Riley v. Warden as law: it was an 
appeal from the County Court before Patteson, J., and 
Wightman, J., and the Court looked anxiously to see the 
motive of the County Court Judge, and how the two cases 
were distinguishable. Patteson, J., says, '^ if the agreement 
was that the plaintiff should work personally, although be 
might employ others under him, he was, I think, an artificer 
within the meaning of the act ; but if the contract was that 
the plaintiff undertook a portion of the mine, to gaia coal 
by the hands of others, without being bound to go to it or 
work at it himself, then the case, I should say, would ta\\ 
within the principle of Riley v. Warden'' Now there was 
no evidence whatever of a contract for the personal service 
of the plaintiff; the nature of the work did not require it; 
it was necessarily a matter of indifference to the defendants 
whether the ironstone was unloaded by the plaintiff or by 
his men. In matter of fact he was often absent and no 
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notice was taken of it. Personal service was not compul- 
sory on him. If there was illegality in the matter, it was 
committed by him in his mode of paying his men, and it 
was not now open to him to turn round upon the parties he 
contracted with and charge it upon them. 



186S. 
SaARMAir 

9. 

Tiia Uniow 
Iron Works 

COHFAHir. 



Jeryis, C. J. — As I am not to construe a written contract, 
nor one in express terms, but one the terms of which are 
to be gathered by inferences, and as there are some am- 
biguous expressions on my notes, the inclination of my 
opinion is not to withdraw the case from the jury. There 
are two classes mentioned in the act, artificers and em- 
ployers^ and one individual may possibly belong to both. 
I shall direct the jury that if they believe the plaintiff to 
have contracted to give his personal service, he is to be 
considered an artificer, and is entitled to their verdict, and 
that personal service does not necessarily imply manual 
service, but any service requiring personal presence or 
superintendence, giving the defendants a right to complain of 
his absence. If, on the other hand, the jury think that the 
contract was merely for labour to be performed, and that 
the defendants had no right to complain of the plaintiff's 
absence, but were merely entitled to have the work well 
performed ; then, on the authority of Weaver v. Floyd^ I 
must rule that the plaintiff is not an artificer within the 
meaning of the act, and cannot recover in this action. I am 
not very well satisfied with the decision in that case, nor 
can I altogether reconcile it with Riley v. Warden^ but I 
fee) myself compelled to adopt this distinction. 



Leave was given to Byles, Serjt., to move to enter a 
nonsuit if the Court above should think there was no evi- 
dence that the plaintiff was an artificer, or if the learned 
judge was wrong in his ruling as to what constituted an 
artificer within, the meaning of the act. 

y2 
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Sharman 

V. 

The Union 

Ikon Works 

Company. 
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The case then went to the jury. 



Verdict for the defendants. 



Bittlestone for the plaintiff. 



JByles, Serjt.^ and Wilmare, for the defendants. 



[Attoniies — Ambrou and X^toiit ] 



Sittings at Westminster after Hilary Term, 185S. 



BEFORE THE LORD CHIEF JUSTICE JERYIS. 



1868. 

^^^>^^^ BuRCHALL V. Spottiswoode and others. 

February 7th* • 

l8t. A plaintiff, Assumpsit for work and labour as an attorney. 

reads a minute The plaintiff was (he solicitor of a proposed railway 

which confirms Company, and the defendants were members of the board of 

certain other 
minutes of a 
preceding day, 
IS not bound to 
put in the 
minutes so con- 
firmed. 

2nd. An 
offer to accept 
a given sum in 
payment of a 
claim, on con- 
dition thai the 
amount of the 
claim is not to 
be questioned, 
is not a oego« 
ciation for a 
compromise 



directors. The action was brought to recover the amount 
of the plaintiff's bill of costs. 

In the course of the cause, Bramwell for the plaintiff, put 
in certain minutes of the board of directors, dated 2Snd 
September, in one of which it was stated that certain other 
minutes, dated the 21st September, had been read and con* 
firmed. 



Hereupon Thesiger, for the defendants, contended that 
the minutes so referred to must be put in and read as part 
.;««r!;;™ ?^^" of the plaintiff's evidence. It was not a mere formal matter, 

tions given by * 

one director, not for some of the minutes were rejected. Such as were con- 

a parly to the " 

action, to the firmed were thereby incorporated with the minutes of con- 
solicitor of a 
company, are not evidence to fix the other directors with liability for his bill of costs. 
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finnation and became part of the evidence, precisely as if 1853. 
they were recited in extenso. To treat them otherwise J*^*^"^^^ 

^ BURCIIALL 

would be like reading a deed which referred to a schedule v. 

and omitting to read the schedule itself. and othen. 

Sir F. Kelly, for the plaintiff, submitted, that, although 
the reading of the one minute let in the confirmed minute, 
yet it must be put in by the defendants themselves as part 
of their evidence. 

The learned Judge held that the plaintiff was not bound 
to put in the minute. 

The defendant was put into the witness-box, and deposed, 
inter alia, that he had offered to accept a certain sum in 
payment of his bill of costs, on condition that ISs. a, share 
were returned to the shareholders, and that the amount of 
his bill was not questioned. 

Thesiger objected that this was a negociation for a com- 
promise. 

The learned judge held that the evidence was admissible, 
as a compromise inferred a surrender of some claim, while 
here there was a stipulation that the amount of the bill was 
not to be questioned. 

It was then proposed on behalf of the plaintiff to prove 
that instructions were given to him by one of the directors, 
not a party to the suit, to transact certain business, the 
charge for which formed part of the bill of costs. 

Thesiger objected. 

Kelly and Bramwell contended, that, as the plaintiff had 
received a retainer from the directors to act as their solicitor, 
he was bound to act upon the instructions and obey the 
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1868. directions of any one of them acting from time to time in 

^^**^^^ the way of his duty as director, and that, oonsequently, 

9. such instructions and directions were admissible as evidence 

SpomtwoonB , .t_ 3 r t 

and oihen. agamst the defendants. 

The learned judge rejected the evidence, as ibe director 
in question was not a party to the suit. 

Nonsuit. 

Sir F. Kelb/f and Bramwell, for the plaintiff. 

Sir F. Thesiger, and ByleSf Serjt, for the defendants. 

[Attomiflfr— BiirrAa// and Sydn^J] 
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COURT OF EXCHEQUER. 



First Sitting in Trinity Term, 1863. 



BEFORE BARON PARKE. 



Stockbridge V. QUICKE. „ «- . 

A May 24(ft. 

CTION to recover a sum of 4&L 10«. for the hire of a A marriage in 

, ^ , , Ireland by a 

pnaeton and horse. dergymaD in a 

Pleas, /r^, never indebted ; and second, coverture. Re- P^JJfJ ^^^^'* 
plication denying the coverture. ■?« *' common 

11. law, ifsolem- 

To support the plea of coverture it was proved by a wit- nized before the 
ness who was present at the marriage of the defendant vict c. 81, 
Mrs. Quicke, that she married Mr. Quicke, an officer in c«»*?»« »°\o fPf" 

' ration, that stat. 

the 14th Regiment of Foot, at the house of the Rev. F. relating to 
M'Guire, at CuUen's Wood, near Dublin, on the 31st of IheTf^f"" 
May, 1842, and Mrs. M'Guire, the widow of the Rev. F. ^Afsuch?' 
M'Guire, produced his letter of orders, showing that he had marriage, in the 

'^ . year 1842, the 

been ordained Deacon by the Bishop of London, and Priest clergyman gave 
by the Bishop of Kilmore, Elphin and Ardagh ; and she Jl^rt&«ite! and 
also stated that when persons were married at their house at "**?"■**? ?"* 

* , entry of it m 

CuUen's Wood, her late husband always made an entry in a register book 
a register book, which she produced, and also gave a certifi- Held, that in 
cate of the marriage to the persons married. This register !J^j[*^7arfer- 
contained an entry of the marriage of Mr. and Mrs. Quicke. 'ore the certifi- 
It was also proved by Mrs. Quicke, the defendant, that she ceivable in evi- 
married Mr. Quicke as before mentioned, and that the Rev. a*wurt'o"the °^ 
F. M'Guire gave her a certificate, which she produced. wthat^e 

register book 

Parke, B. — The certificate I think you may give in miBsiblein 
evidence, as it is a part of the transaction, but not the •^*"^* 
register. 
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1853. 
Stockbhiook 

V. 

Qnicii. 



The certificate was read — it was as follows : — 
*' I certify that Frederick Quicke and Catherine Sullivan 
were lawfully married by me, on the 31st day of May, 1842. 

C' Signed) F. M'Guire." 



Knowles for the plaintiff. — I cannot disprove the fact of 
the ceremony, and the only question is whether this is a 
legal marriage ; it is not a marriage in a church, and I can 
find very little in the books as to Irish marriages. 

Parke, B. — There is no act of parliament afiecting 
marriages in Ireland before the year 1845, and I am clearly 
of opinion that this is a valid marriage. This gentleman 
is a clergyman of the Church of England, and although 
this marriage was not celebrated in a church it is a valid 
marriage at common law ; the verdict on the second plea 
must be for the defendant. 

Verdict for the plaintiff on the first 
plea, and for the defendant on the 
second plea (a). 



(a) The Irish Marriage Act is 
7 & 8 Vict. c. 81, and it regulates 
marriages in Ireland after the 31st 
of March, 1845. Before that sta- 
tute Dr. Browne, who was Pro- 
fessor of Civil Law in the Uniyer- 
sity of Dublin, and a member of 
the Irish parliament, in his Treatise 
on the Irish Ecclesiastical Law 
(p. 266), lays down that in cases 
of marriage by licence in Ireland, 
security must be given that there 
is not any impediment or suit de- 
pending; that the consent of pa- 
rents or guardians, when required, 
has been obtained; and that the 
marriage shall be in the parish 
church or chapel where one of the 
parties dwells, between the hours of 



eight and twelve in the forenoon. 
Two persons must swear to the 
consent, and one of the parties that 
there is no impediment The pa- 
rishes of their abode must be men- 
tioned in the licence ; and minitten 
marrying without banns or licence, 
or at improper hours, may be de- 
prived if beneficed, or degraded if 
not. In Ireland none of these re- 
quisites are estentUd to the yalidity 
of the marriage, except that it 
should be celebrated 6y a penon hi 
holjf orders; but if a marriage be 
celebrated in Ireland by a person 
not in holy orders it is void. See 
the cases of Smith v. Maxwell^ 1 
C. & P. 271 ; and Btgina v. OrgilU, 
9 C. & P. 80. 
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Knowles and C Pollock for the plaintiJBT. 1853. 

Stocxbrioo b 

Hawkins for the defendant. o. 



QUICKB. 



[Atiornies — E. Clarke and Graham.'\ 



Harmer v. Bean. 

A May 2Ath. 

CTION for the use of a messuage of the plaintiff. Plea : A. let a bouse 

never indebted. tl^JT 

It appeared on the part of the plaintiff that the defendant J®^ '°*^ *^*«'* 
had rented a house of the plaintiff, at a rent of 20/. a year, a lease by deed 
payable quarterly, and that all the rent had been paid up to house and other 
Michaelmas, 1851, and that after that a sum of 2/. had been f™SJl^„^o' 
paid and 4/. more recovered under a distress. years: Held, 

that this trans- 

For the defendant it was proposed to show that the rever- ferred the re- 
sion of this house was not in the plaintiff, and that he was ho^ to*c!, and 
not entitled to receive the rent due at and afi«r Michaelmas, ^V ^' ^^^^^ 

' not recover 

1852; and that on the 10th of November, 1852, the plaintiff against B. for 
had obtained a judgment in the County Court against the the lease, 
defendant for 6/. Us. for arrears of this rent. « J.jnJ"^!/ 

proving woat 

On the part of the defendant a lease by deed from the occurred on a 

tnai m a Coanty 

plaintiff to Mr. Frederick Ford, of the house in question Court, is to ask 
and other property, was put in ; it was dated on the 4th of who^iras pre^°* 
August, 1852, and was for twenty-one years, commencing cou t'c^n* 
at Midsummer, 1852; and the summons and order of the a court of re- 
County Court for the payment of 6/. 12^., arrears of rent records, 
from the defendant to the plaintiff, was also put in. for^renrhe cac^ 

not, on a plea 
of never in- 

Mr. Frederick Ford was called for the defendant, and on debted. avail 
his cross-examination, Willes, for the plaintiff, proposed to piymentof '^^ 
ask him whether on a trial in the County Court he did not "°?«y obtained 

"^ under a distress, 

claim the rent of this house which became due after his or of a judgment 
lease, and whether the judge of that Court did not nonsuit him in a County 
him on the ground that the defendant was the tenant of the onhelam?'* 
plaintiff and not of him (Mr. Ford). rent. 



sES JIT 



% 




%o die wkness 
oo a trial in the 



PAEKKyB^' — ^Thcie ii DO other wajefprofing what takes 
pbee oo a trial in theCuitfj Gwt; it ii a court of reccHrd 
wtthoat reooras* 

The witnen answered the qmatimm in the aflbmatiTe. 



Paule, B. (in s oiwin g np). — It appears that all the 
ml wnm paid q> to Mirharlmaij 1851, and the plaintiff is 
entitled toieeeivefiDrall rent dne after that till Midaamnier, 
1832; fiwve find th«t in ABgaBt,18a^ the plaintiff granted 
a lease under weal of this properQr to Mr. Ford for twenty* 
one years, and in oonseqoence of this being done the rever- 
non was transferred to Mr. Ford, and the plaintiff cannot 
looorer for any of this rent doe afterwards. The learned 
judge of the County Court thought that the reversion was 
not transfened by the lease, but he was mistaken. That 
takes off all after Midsummer, 1852. There is no plea of 
judgment recovered in the County Court as to the sum of 
6^ 14s., and on these pleadipgs the defendant has no right 
to avail himself of that judgment or of the two payments, 
and it is on these pleadings a matter of favour if the de- 
fendant is allowed the advantage of them. 

Verdict for the plaintiff for 82. lOt. 

Willes for the plaintiff. 

Lush for the defendant. 



£AtUirnie8~5/ee/e and Lewis.'] 
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1852. 



NORTHERN CIRCUIT. 



Durham Spring Assizes^ 3rrf Marchy 1862. 



BEFORE €RESSW£LLy J. 



Henry Fawcus and Richard Thomas Hall r, David 

Porter. 

A2ird March, 
SSUMPSIT to recover the balance of the purchase- Xheacknow- 

money of the ship " First," sold by the plaintiffs to the de- S^"by V*" * 
fendant, and for goods sold. ^««><*o»' ^^^^ t^« 

i. 1 1 • i\ 1 pnrchaie money 

The first count of the declaration alleged that, before the oas been Mud, 
making of the agreement after-mentioned, the plaintiffs vendor is 
were the owners of a ship or galliot called " First," of fun/^"^^ 
Stockton, which the defendant had agreed to purchase from amounu to a 

releaie. 

them on certain terms thereinafter mentioned, and there- 
upon an agreement was made between the plaintiffs and the 
defendant, in the words and figures thereinafter set forth, as 
follows : 

" Hartlepool, 20th May, 1850. 
'' Memorandum. 

" That I this day purchase of Henry Fawcus and 
partner, the galliot * First,' of Stockton, for the sum of two 
hundred and eighty pounds, payments as follows. Say my 
draft on James Stephenson at 3 months, for about £50 
" Cargo laying at Stockton, ex Brilliant — 
** Consisting of deals, at 8s. per 100 feet . 

props, at 3« per dozen . ■ ^ ^^ ^ 

timber, at id. per foot . 

crowns, at Ss. per dozen . '. 
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1862. " My acceptance at 4 months £50 

„ ^"^^"C^^ *' My acceptance at 6 months 50 

Henry Fa WCU8 * i i i " 

and Richard *' Remainder, common props, delivered at 
HOMA^ ALL Hartlepool West Docks or Stockton, at ■ 
Da fiD Porter. g^^ p^^ dozen, the same to be merchant- 
able 3 inches at small end 



£280 



** The ship to be taken where she now lies, with all her 
stores, and the anchor and chain that was lost to be re- 
placed. 

" David Porter. 

" Henry Fawcus, for self and partner." 

The count then averred, that in consideration of the pre- 
mises, and that the plaintiffs, at the request of the defend- 
ant, would perform the agreement, and would replace the 
anchor and chain of the ship that were lost, the defendant 
promised to make the said payments mentioned in the 
agreement. That the plaintifis confiding, &c. did replace 
the anchor and chain of the ship, and perform the agree- 
ment in all things, and then delivered the ship to the de- 
fendant. The count then admitted the receipt of the draft 
for £50 on Stephenson, and the two acceptances for £50, 
in payment of £150, and also the delivery of the cargo 
at Stockton ex Brilliant ; but averred that after giving of 
the draft and acceptances and delivery of the cargo, 60L 
of the purchase money remained unpaid, and which the 
defendant was requested by the plaintifl^ to pay by de- 
livering common props at Hartlepool West Docks or 
Stockton, in pursuance of the agreement and promise. 
Breach: that although reasonable time for the delivery 
of the common props had elapsed, and plaintiffs had 
always been ready and willing to accept them according 
to the agreement, yet defendant did not deliver the common 
props or any part thereof for the said remainder of the 
purchase money of the ship, which remainder was wholly 



^ 
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due and unpaid, i^d count for goods sold, money lent, 1852. 
money paid, and on an account stated. ^'^^^C^^ 

Henxt Fawcus 
and Rich A BO 

Pleas: • 1st, to the whole declaration non assumpsit ; ^ndly, "°*'V 
payment ; and, Srdly, to the first count a special plea of two ^*^* PoET«m. 
releases of different parts of the debt by the two plaintiffi, 
as follows : — " That after the making of the said agreement 
as in that count mentioned^ and before the commencement 
of this suit, to wit, on 27th May, 1850, by a certain deed- 
poll, sealed with the seal of the plaintiff Henry Fawcus, 
and now shown to the said Court here, the date whereof is a 
certain day and year in that behalf therein mentioned, to 
wit, the day and year last aforesaid, the said Henry Fawcus 
acquitted, released and discharged the defendant of and 
firom all clium and demand whatsoever by him the said 
Henry Fawcus of and from the defendant, for, upon or in 
respect of a certain sum of money, to wit, the sum of 
188/. 2s. 6d., being the amount of purchase money then 
paid by the defendant to the said Henry Fawcus for and in 
respect of the interest and share of him the said Henry 
Fawcus in the said ship or galliot then sold by the said 
Henry Fawcus to the defendant, and of and from all monies 
due and claimable by him for, upon or in respect thereof, 
and of and from the said supposed cause of action of him 
the said Henry Fawcus against the defendant, in the said 
first count mentioned. And the defendant further says, 
that after the making of the said agreement as in that count 
alleged, and before the commencement of this suit, to wit, 
on the day and year last aforesaid, by a certain other deed- 
poll, sealed with the seal of the plaintiff Richard Thomas 
Hall, and now shown to the said Court here, the date 
whereof is a certain day and year in that behalf therein 
mentioned, to wit, the day and year last aforesaid, the said 
Richard Thomas Hall acquitted, released and discharged 
defendant of and from all claim and demand whatsoever by 
him the said Richard Thomas Hall of and from the de- 
fendant, for or in respect of a certain sum of money, to wit. 
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WBQ. the sum of 9 U. lis, 6d.^ being the amount of porofaase nonej 

""^^C^ then paid by the defendant ta the said Richard Thomas 

ud Richard Hall for and in respect of the interest and share of him the 

TeoMAf Hill ^j Richard Thomaa Hall in the said ship or galliot then 

David PomTiii* g^jj by the said Richard Thomas Hall to the defendant; 

and: of and from all monies due and claimable by him &r, 
upon or in respect thereof, and of and from the said sup* 
posed cause of action of him the said Richard Thomas Hall 
against the defendant, in the said first count aHeged." Ve- 
rification. 

The plaintifis by their replication joined issue on the 
first plea, and denied the payment and releases alleged by 
the second and third pleas* 

In support of the plaintifis' case one of the plaintiffs was 
called as a witness, and he proved the making c»f the agree- 
ment set out in the first count. On cross-examination he 
admitted that there was no other transaction between^ the 
plaintiffs and defendant respecting the sale of a ship except 
that mentioned in the first count. 

It was also proved that the plaintiffs had paid some small 
sums (amounting to 12L) to the use of the def^idant. 

For the defendant two bills of sale^ each dated 27th May, 
1850, were given in evidence, the one being a transfer by 
the plaintiff* Fawcus to the defendant of fbrty^thoee sixty- 
fourth parts of the vessel, and the other a similar transfer 
by the plaintiff Hall to the defendant of twenty-one sixty- 
fourth parts of the vesseL 

The deed of the plaintiff* H. Fawcus. stated tbat be, 
Fawcus, ^ for and in consideration of the sum of one bunr 
dred and eighty pounds two shillings and sixpence of Uwfiil 
money of Great Britain to him in hand at or before tbe 
sealing and delivery of these presents by David Porter (the 
defendant), well and truly paid, tbe receipt whereof he does 
hereby acknowledge and declare himself to be therewith 
fully satisfied, hath granted," &c. 

The deed of the plaintiff Hall in like manner acknow- 
lisdged the payment to him by the defendant of 91/. 17«. 6dL 
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consideration^ and that he (the plaintiff Hall) was ** there^ 1852. 
with fully satisfied." „ ""^^"C^ 

and RicBABO 

Knowki and Seymour for the plaintiffs. — The plea of "^*'^. 
payment is not pro?ed ; it is pleaded to the whole decla- ^^^» Powtbb. 
ration; and the only evidence of payment given by the 
defendant is the admissions contained in the two deeds, 
which applied to the first count only. There is no evidence 
of any release by either of the plaintiffs, for neither of the 
deeds given in evidence contains any words of release. 

Hindmarch for the defendant — The plea of release has 

• 

been proved. Each of the deeds contains a declaration by 
one of the plaintifis that he is *' fiilly satisfied/' and those 
words of the deed amount in law to a release. Thus in 
Com. Dig., tit Release (A. 1), it is laid down, that '' if a 
man acknowledges himself to be satisfied and discharged of 
all bonds, &c., of the obligor, this amounts to a release of 
a bond ;" and for this 9 Co. 5^ b« is cited. Although the 
releases are pleaded in a manner somewhat unusual, the 
only question now is whether they have been proved as 
alleged in the plea, and the authority cited shows that they 
have. — He then admitted that the defendant was not en- 
titled to a verdict on the second plea. 

Knowles in reply. — In the case cited, the word " dis- 
charge" is used, but no such word is contained in either of 
the deeds given in evidence in the present case. The cause 
of action mentioned in the first count has accrued to the 
plaintiffs jointly, and the evidence does not prove that they 
have jointly discharged any part of it. 

Cresswell, J. — If there had been a special demurrer to 
the third plea, it would have been difficult to sustain it, but 
it is too late now to take any formal objection to it ; the 
only question is whether it has been proved. The evi- 
dence shows that there has been no other transaction to 
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1852. which the deeds can relate, except that stated in the first 
,, ^"^^^^^ count. By one deed, one of the plaintiffs acknowledges the 

XISNRf FaWCUS m %^ 

and Richard payment to him by the defendant of 188/. 2s. 6c/., and that 

Thoma^s Hall j^^ j^ th^^ewith fully Satisfied. By the other deed, the other 

Dayid Portkr. plaintiff makes a similar acknowledgment with respect to 

the sum pf 91/. lis. 6c/. ; those two sums together amount- 
ing to 280/., the purchase money mentioned in the first 
count. Each of the plaintiffs by his deed makes a transfer 
to the defendant of the number of sixty-fourth shares which 
he had in the vessel ; the amount of purchase money stated 
to be paid is the exact proportion of the whole purchase 
money mentioned in the contract set out in the first count, 
which would be payable in respect of those shares. The 
authority cited for the defendant shows that the acknow- 
ledgment of satisfaction amounts to a release ; and although 
the word ^Mischarged" is also to be found in the case 
cited, it appears to have been used to signify payment, and 
each of the deeds now given in evidence acknowledges a 
payment. I think, therefore, that the defendant has proved 
his third plea, and that I am bound to direct a verdict for 
him on that issue. 

Verdict for the plaintiffs for 12/., with 
liberty for the plaintiffs to move to 
enter a verdict for them on the 
third plea and increase the damages 
by 55/. (a) 

[Attornies — G. Moor and R, Wilson,] 
(a) No motion waa made. 
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1851. 
Yorkshire Summer Assizes, 1851. 



BEFORE MR. JUSTICE VAUGHAN WILLIAMS. 



Reoina V. William Brumby and another (a). • 

Cutting and wounding. 

The indictment contained four counts, charerinff the pri- Clover is a 
soners with cutting and wounding, with different intents, the food of 
The last count, which was the material one, charged a the*sutT&8 
cutting, stabbing and wounding of William Hill by the ^^^^'^'^' 
prisoners, with intent in so doing to resist and prevent their person oattiD^ 

1^1,. and stealing it 

lawful apprehension. when growing 

It appeared that a gentleman named Shawe, living at doing by°a *** 
Brantingham, in the East- Riding, having had reason to peace officer, or 

^ ° \ &' a the owner or 

believe that his grass and clover were cut and carried away his servant, 
by depredators in the night, requested William Hill, who ihenT appre- 
was a police officer, and one of his own servants, to watch g®53*^f^haf' 
the fields. In the middle of the night the prisoners were statute. 
observed coming up with a fish cart; they unyoked their 
horse and went into the field in question, and commenced 
cutting down the clover and carrying it to the cart. The 
police officer therefore came and endeavoured to arrest the 
prisoners. They resisted, and one of them gave him a 
dreadful wound upon the forehead with a long fish knife 
with which he was armed. The officer thereupon fired a 
pistol and wounded one of the prisoners; they escaped, 
but ultimately were taken into custody. 

Dearsly, for the prisoners, objected, that the apprehension 
of the prisoners being unlawful, they were justified in resist- 
ing arrest. The offence which they were found committing 
was a civil trespass, and not a crime. At common law it 

(a) This and the three following cases are reported by R. R. Pearce, 
Esq., of Gray's Inn, Barrister at Law. 

VOL. III. Z N. P. 
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1861, was not an indictable offence to cut grass or clover affixed 

"^^^^^ to the freehold ; and he contended that clover was not " a 

V. cultivated root or plant used for the food of man or beast'* 

BsDMBY^aiid within 7 & 8 Geo. 4^ c 29, s. 43. 

another. 

Seymour, for the prosecution, contended that clover was 
a " plant." 

Vaughan Williams, J., held that ohver was a " plant ** 
used for the food of beasts, and that as stealing such things 
is made a criminal offence by 7 & 8 Geo. 4, c. S9, s. 43, 
the constable was justified in arresting the prisoners in the 
act of stealing it, under sect. 53 of that statute, and con- 
sequently that their resistance was unlawful. 

The jury found the prisoner William Brumby guilty of 
wounding in resisting lawful apprehension, and acquitted 
the other prisoner. 

Seymour for the prosecution. 

Dearsly for the defence. 

[Attomies — Chatham and .] 
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Yorkshire Spring Assizes, 1852. ^^^* 



BEFORE MR. JUSTICE CRESSWELL. 



ReGINA V. OXLEY. 

Jl ERJURY. By a mistake in engrossing, the indictment An iDdictment 
stated that the prisoner " feloniously" swore to the matter whicu'ch7iie« 
on which the perjury was assigned, instead of " falsely." ^^}u)^i ^r^^f' 

corruptly, 
koowiDflrlv wil~ 

Matthews, for the prisoner, submitted that the indictment fully and mali- 
was bad in substance, it not averring that the defendant &^,*omitting'*' 
swore " falsely." If it did not appear that the prisoner Jj»® 7!^!^,, . 
svf ore fakely there could be no perjury. concluding, and 

80 the defend- 
ant " in manner 

Johnstone, for the prosecution, argued that the words ^*Jf?jy*^°'*' 
" corruptly, knowingly, wilfully and maliciously" supplied "»»* wilful and 

corrupt penury, 

the defect, when it was taken into account that the indict- is hzd, 
ment in the conclusion charged that the defendant, in 
manner and form aforesaid, '' did commit wilful and cor- 
rupt perjury." 

Cresswell, J., after consultation with Alderson, B., 
held that the indictment was bad in substance, and must be 
quashed. His lordship said that a man might swear ^' cor- 
ruptly," under some corrupt influence, and yet swear the 
truth ; so with respect to the word " knowingly." He 
might swear '^ wilfully and maliciously" to gratify some 
malicious feeling, but yet it may not be '^ falsely." As to 
the formal conclusion, that the prisoner, '' in manner and 
form aforesaid, did commit wilful and corrupt perjury," the 
meaning of that was, that the prisoner committed the offence 
in the manner stated, and that statement being essentially 
defective, the indictment must necessarily be bad. 

Johnstone and Wheelhouse for the prosecution. 

Matthews for the defendant. 

z2 
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HOME CIRCUIT. 



Essex Summer Assizes, 1852. 



BEFORE MR. JUSTICE MAULE. 



Regina t7. Cooper. 
When a stolen MoRSE STEALING. The prisoner was indicted for 

horae wai found ^ .. 

in the posset- Stealing a mare. 

sion or the 
prisoner six 

months after it It appeared that the mare had been lost on the 17th 

was lost, and 

there was no December, 184d^ and was found in the possession of the 
agJnsuhe"^ prisoner on the 20th June, 1850. 

prisoner, the 
judge would 

not call on the G. Denman, for the prisoner^ submitted that there was 

prisoner for his <• i • 

defence, as the no case for the jury. 

possession was 
not sufficiently 

recent Maule, J., said he thought there was no case to go 

to the jury ; the possession not being sufficiently recent. 
Where a man is found in possession of a horse six or seven 
months after it is lost; and there is no other evidence against 
him but that possession, he ought not to be called to account 
for it. In this case the mare was stolen about the 17th 
December, 1849, and was not found in the prisoner's pos- 
session till the June in the next year. 

Verdict, Not guilty. 
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1862. 
Sussex Summer Assizes , 1852. 



BEFORE LORD CHIEF JUSTICE JERVIS. 



Regina V, MoORE. 

Attempt to commit suicide. The prisoner Where, on the 
was indicted for a misdeameanor in attempting to commit dictmeDt for an 
suicide. ' *"•"?* ^, . . 

commit SQicide, 
it appeared that 
the prisoner 

It appeared that the prisoner and her husband had a was, at the time 
violent quarrel, and that a person living in the same house offfence' so 
with them, in order to prevent them from fighting, put the ^["°^ *^** ***• 
woman out of the house into a garden attached to it. There what she did : 
was a well in the garden, thirty-eight feet deep, and the negatived the 
prisoner declared that as she had been thrust out of the J!^m'J|^i°gui<^ 
house she would throw herself into the well, and forthwith 
did so. Assistance, however, being at hand she was got 
out without much injury. 

The witness who proved these facts stated, that at the 
time the prisoner was so drunk as not to know what she 
was about. 

Jervis, C. J. — If the prisoner was so drunk as not to 
know what she was about, how can you say that she intended 
to destroy herself? 

Verdict, Not guilty. 
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1852. 



OXFORD SUMMER CIRCUIT 



Abingdon Assizes, 1852. 



BEFORE MR. JUSTICE VAUGHAN WILLIAMS. 



Regina V. Hugh M*Gavaron. 

July lith, « 

On an applica- ^SSAULT. The first count of the indictment charged 
under the stal the defendant with having assaulted Mary Ponten^ on the 
^^^ *5 vicu gjjj Qf MeLV, 1852. Second count for an assault on Mary 

o. oOy s. Oy in a ■' "^ 

caie of assault, Ponten, on the 13th of May, 1852. Third count that the 

be latisBed that defendant unlawfully and indecently assaulted Mary Ponten, 

wM taken °* ®^ ^^^ ^^V "^^ aforesaid, and did put and place his hands 

before magis. upon and against the private parts of her the said Mary 

lummary de- Ponten. 



cinon 01 



ly de- 
>fthe 



case, and by 

tritufthe The defendant was the parish schoolmaster at Chieveley, 

assizes ; but the and Mary Ponten, a girl thirteen years old, was one of his 

production of 

the summons scholars, and the charge was that of having taking indecent 

S:S^^T liberties with her. 

the defendant The defendant was found guilty. 

to appear at N. o .^ 
before such 

should be then There were three other indictments against the defendant 

thnomp?aiDt*' ^^^ Similar assaults alleged to have been committed by him 

and be further on three Other girls belonging to the school, one of whom 

dealt with ac- _, _. 

cording lo law, was Emma rreston. 

Ib^fu^y These indictments were not tried. 
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Carrinfftan, for the prosecution, applied for the costs, 
under the stat. 14 & 15 Vict. c. 55, s. 3 (a). 

Vauohan Williams, J. — I think that under this act of 
parliament I have no authority to order the costs, unless it 
is shown that this case was taken before the justices for 
summary decision and by them sent to be tried here. The 
words of the statute are " in every case of assault so brought 
before such justices for summary decision'* 
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RxoiiiA 

M'GAYAROVt 



Carrington then handed to the learned judge the sum- 
mons on which the case was taken before the magistriates at 
the Petty Sessions at Newbury, on the 27th of May, 1852, 
on which day the defendant was committed for trial. 

It was as fellows t--^ 

" ^i^^ \ ^° Hugh M'Gavaron. 

" Whereas ioformation and complaint has this day been made before 



{a) By which, after reciting 
' that whereas by an act of the 
ninth year of king George the 
Fourth, chapter Thirty-one, it is 
enacted, that where any person shall 
unlawfully assault or beat any other 
person, it shall be lawful for two 
justices of the peace, upon com- 
plaint of the party aggrieved, to 
hear and determine such offence ; 
and it is by the said act provided, 
that in case the justices shall find 
the assault or battery complained 
of to have been accompanied by 
any attempt to commit felony, or 
shall be of opinion that the same is 
from any other circumstance a fit 
subject for a prosecution by indict- 
ment, they shall abstain from any 
adjudication thereupon, and shall 
deal with the case in all respects in 
the same manner as they would 
have done before the passing of the 
said act: and whereas it is expe- 
dient that courts before whom such 



indictments shall be tried shall have 
power to order payment of costs to 
parties so bound by recognizance 
to prosecute or give evidence,' it 
is enacted '' that in every case of 
assault so brought before such jus- 
tices for summary decision in which 
the justices shall be of opinion that 
the same is a fit subject for pro- 
secution by indictment, and shall 
thereupon bind the complainant and 
witnesses in recognizance to pro- 
secute and give evidence at the as- 
sizes or sessions of the peace, every 
such court is hereby authorized and 
empowered at its discretion to or- 
der payment of the costs and ex- 
penses of the prosecutor and wit- 
nesses so appearing before such 
court under such recognizance, to- 
gether with compensation for their 
trouble and loss of time, in the same 
manner as courts are authorized and 
empowered to order the same in 
cases of felony." 
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R£0INA 

V. 

M'GlVAltON. 
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the undersigned, one of her Majesty's justices of the peace acting in and 
for the county of Berks, for that you the said Hugh M'Gavaron did assault 
and illtreat Emma Preston, of the parish of Chieveley in the county of 
Berks, against the form of the statute in that behalf: These are therefore 
to command you in her Majesty's name to be and appear on Thursday, 
the 27th day of May instant, at eleven o'clock in the forenoon, at the 
office of Messrs. Gray and Godwin, at Newbury in the said county, 
before such of her Majesty's justices of the peace as shall be then and 
there present, to answer the said information and complaint, and to be 
further dealt with according to law. 

** Sworn under my hand and seal, this 22nd day of May, in the year 
of our Lord 1852. 

" Signed. W. Mount, (l. s.)" 

Vauohan Williams, J. — This summons satisfies me 
that the case was originally taken before the magistrates at 
Newbury for their summary decision, and that they sent the 
case to be tried before me. I shall therefore make an order 
for the costs. 

Costs allowed. 

Carrington for the prosecution. 

J. Jeffery and Williams for the defendant. 



[Attomies — Gray <J* Godwin and /. VintB."] 
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1852. 



Monmouth Summer Assizes^ 1852. 



Doe on the demise of Hulin v. Powell. 

EJti/y. 
JECTMENT to recover property situate at Carncarvan. in ejectment, 

It appeared that the lessor of the plaintiff was the heir M^a witnlws/' 
ex parte matemd of Thomas Paske — the defendant claim- "°^ deceaswl, 

'^ was examined 

ing to be the heir of Thomas Paske, ex parte paternd ; and under a com- 
it was proposed on the part of the defendant to give in second eject- 
evidence the deposition of a deceased person named William ^®°*' p,**to w- 
Morgan, who was examined as a witness on a commission cover the «ame 

property, it waa 

issued under a rule of court of the Court of Exchequer, in proved, that be- 
a former ejectment, Doe on the demise of Hulin against amioado"R. 
Richards, in 1845, which was an ejectment brought by the J^^^u^r*'*" 
present lessor of the plaintiff to recover the same property, ^ectment for 
It was proved that after that ejectment was brought, on the trial of 
Mr. Richards, the then defendant, who was then in the pos- ejectment^ M.'t 
session of the property, knowing that he had no title to it, deposition was 

« n receivaoie in 

and that it was claimed both by the present defendant and by evidence for P.; 
the lessor of the plaintiff, agreed to defend that ejectment ejectmenu were 
for the present defendant and at his expense ; and that JJl^^"''!!^^ 
after that a commission was issued for the examination of same parties, 
William Morgan, and that under that commission William not be shown 
Morgan was examined as a witness and cross-examined. ^re^oT- 

The declaration, consent rule and issue, with notice of ^l^^ 5* ^°*T. 
trial m that ejectment, were admitted under a judge s order, fending for P. 
and the Nisi Prius record in that ejectment, with an entry 
on it of a verdict for the defendant, was also put in, and 
also the rule nisi for the issuing of the commission, dated 
May 3, 1845, an enlargement of that rule, dated May 8, 
1845, and the rule absolute, dated June 3, 1845; and it 
was proposed to put in the commission for the examination 
of William Morgan, and his deposition taken under it, he 
being dead. 
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1862. Keating, John Gray and H. Wright for the lessor of 

the plaintiff. — This deposition is not receivable in evidence 
in this ejectment, as it was taken in a cause not between 
the same parties. Assuming that the then defendant, Mr. 
Richards, defended the former ejectment for the present de- 
fendant, there is no evidence that the lessor of the plaintiff 
knew that ; and not knowing that, he was prevented from 
cross-examining the witness as to declarations made by the 
present defendant, as to which he might have cross-examined 
if he had known that the present defendant was the real 
defendant at that time. 

Whateleg and Phipson for the defendant— The parties 
in both ejectments are really the same — the property is the 
same, and the question really in dispute between them is 
the same. It is laid down by Mr. Starkie(a) that *' it is 
not essential that either the parties or the form of action 
should be precisely the same, if they are substantially the 
same. Thus in ejectment the law recognizes the real 
parties." Here, in both ejectments, the real paHies are the 
same, the present lessor of the plaintiff on the one side and 
the present defendant on the other ; and in the former eject- 
ment Mr. Richards was no more a real defendant on the 
one side than the nominal plaintiff Johd Doe was a real 
plaintiff on the other ; and with respect to the state of the 
knowledge of the opposite party, it is a criterion nowhere 
even suggested in any of the authorities. 

Vaughan Williams, J. — I understand the facts to be, 
that a former ejectment having been commenced against 
Mr. Richards, he agreed with Mr. Powell to defend for 
Mr. Powell, the latter allowing him his expenses, so that 
Mr. Powell was substantially the defendant in that action. 
The admissibility of depositions in cases of this kind does 
not depend on mere technical grounds; and one question 

(a) Law of Evidence, 3rd ed. vol. 1, p. 260. 
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is, Had the lessor of the plaintiff an opportunity of cross- 1852. 
examining the witness ? He certainly had, and I see no 
fair reason for supposing that the cross-examination would 
have been to a different effect, whether the lessor of the 
plaintiff knew or did not know that Mr. Powell was the 
real defendant. The lessor of the plaintiff had to succeed 
by the goodness of his own title, and who was the defendant 
would be of little importance with respect to his being able 
to show that or not ; and his cross-examination would have 
the same direction whether he had known that Mr. Powell 
was or was not a defendant. The matter may not be fre^ 
from some doubt, but on the whole I am of opinion that 
the evidence is receivable, and I shall receive it. 

The death of William Morgan was proved. The com- 
mission was put in, and the deposition of William Morgan 
taken under it was read. 

Verdict for the plaintiff. 

Keating, John Gray and H. Wright for the plaintiff. 

Whateley and Phipson for the defendant. 

[Attomies — Rkkards Sf Walker and Norton Sf King,"] 
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1853. 



OXFORD SPRING CIRCUIT, 1853. 



Oxford Assizes. 



Reoina v. Richard Rymes. 

March 8</i. -j^ 

As a general XiECEIVING. The indictment was in the following 

rule a judffe on -_ . , 

the trial of an form : — ^^ The jurors, &c. present that Richard Rymes, 

nVSiow^an* of &c., on &c., at &c., one cheese, of the value of thirteen 

amendment to shillings, of the goods and chattels of James Pollard, then 

be made after a » & * ^ 

the counsel for lately before unlawfully, knowingly and designedly obtained 

addressed the ^^^ ^^ ^^^^ James Pollard by false pretences, unlawfully 

^^The roner ^^^ receive and have, he the said Richard Rymes then well 

coarse is for the knowing the said goods and chattels to have been unlaw- 

counsel to ad- fully, knowingly and designedly obtained from the said 

deooe*and*ask*" J^^^ Pollard by false pretences^ against the form of the 

for the amend- statute," &C. 
ment before be 

doses his case ; It was proved by a person named Richard Smith that he 

amendment is ^&d gone to the shop of Mr. Pollard and had obtained a 

toner's oouMel ^^^^e by false pretences ; and with respect to the prisoner's 

addresses the receiving the cheese he said, " I took the cheese to Rymes, 

indictment as who keeps a beer house ; he asked what I wanted for it, I 

*°0n the trial ^^^^ ^ wanted 4ef. a pound, and he gave me 4s. for it; and 

of an indict- \ paid him back some of the money for beer." It was 

ment for re- *^ "^ 

oeiving goods proved by Mr. Pollard that the cheese was worth ISs. 8cf., 

to have^been" ^^^ ^ Constable named Wright proved that he found part of 

fiSse pretences ^^ cheese in the thatch of the prisoner's house. 

if the junr are 
not satisfied 

that the priso- Carrinffton, for the prisoner, addressed the jury, and con- 

the goods were ^^^^^^^^ ^^^^ ^he allegation that the prisoner knew that the 

ah^imd by cheese had been obtained by false pretences was not proved, 

the receiver is Buying an article at an under price had been held to be a 

acquitted. f^^ &om which the jury might infer that the buyer knew it 
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to be stolen^ but here Smith had proved every thing that 
had occurred, and it was quite clear that the prisoner could 
not have had the slightest knowledge that the cheese was 
obtained by false pretences, or obtained from Mr. Pollard. 

At the conclusion of CarringtorCs addressing the jury, 
Cripps, for the prosecution, asked to amend the indictment 
by striking out in the allegation of the scienter the words 
*' fi'om the said James Pollard by false pretences." 
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Carrington. — It would be quite unfair to allow a prisoner*s 
counsel to address the jury, and after that to have an amend- 
ment of the indictment to do away with the effect of all that 
he has said ; and further, if the amendment were made as 
proposed, the indictment would be bad, as was held in the 
case o{ Hegina v. Wilson (a). 

Vaughan Williams, J. — I shall not consider whether 
the indictment, if amended, would be bad or not, as I shall 
lay it down as a general rule, that I will not allow an 
indictment to be amended after the counsel for the defence 
has addressed the jury. The proper course is, that when 
the counsel for the prosecution has given all the evidence 
that he means to give, he should, if he wishes for an amend- 
ment, ask for it before he closes his case, and then, if the 
amendment is allowed, the counsel for the prisoner addresses 
the jury on the indictment as it is amended. 



(a) 2 M. C. C. 52. In that case 
the scienter was alleged as follows : 
—"She, the said F. W., at the 
time of her so receiving and having 
Hie said goods and chattels, then 
and there well knowing the said 
goods and chattels to have been un- 
lawfully obtained^ taken and carried 
tttooy, against the form of the sta- 
tute," &c. 

In arrest of judgment it was 



objected, "that the offence is not 
brought within the stat. 7 & 8 Geo. 
4, c. 29, s. 55, unless it appears on 
the indictment that the goods had 
been obtained under false pretences, 
and that the receiver knew them to 
have been so unlawfuUif obtained;'* 
and the judges " were unanimously 
of opinion that the indictment was 
bad, on the ground stated in the 
motion in arrest of judgment." 
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No amendment was made. 

Vauohan Williams, J., left the case to the jury on the 
question, whether the prisoner knew that the cheese had 
been obtained by false pretences; and directed the jury, 
that if the prisoner did not know that the cheese was ob- 
tained by false pretences, they ought to acquit him. 



Verdict, Not guilty. 



Cripps for the prosecution. 
Carrington for the prisoner. 



[Attomiei — Hunt and Carpenter,'] 



Worcester Assizes, 



BEFORE MR. JUSTICE YAUOHAN WILLIAMS. 



Where a jury 
18 empaDelled 
to tgr whether 
a prisoner is 
insane or not 
at the time 
when he is 
brought up to 
plead to an in- 
dictment, the 
counsel for the 
prosecution is to 
begin and call 
his witnesses to 
prove the 
sanity of the 
prisoner. 



Regina v. Dayid Dayies the elder and Dayid Dayies 

the younger. 

JlLURDER. The prisoners, DaYid DaYies the elder and 
DaYid DaYies the younger, were indicted for the wilful 
murder of Mary Pardee. 

When the prisoners were brought up to plead to the 
indictment, 

Huddleston, for the prisoners, stated that the elder pri- 
soner was insane, and therefore unable to plead. 

A jury was sworn to try whether he was insane or not 
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Allen, Serjt^ for the prosecution. — It is to be assumed 1868. 
that the prisoner can plead ; it is therefore for the other side 
to show that he is not capable of pleading. 

Huddleston, for the prisoner. — It is for the jury to say 
whether the prisoner is in a fit state to plead. The affirma^ 
tive will be that he is so^ which it lies on the prosecutor to 
make out. 

Vaughan Williams, J. — I think that Mr. Serjt. Allen 
should begin, and call his witnesses, to show that the pri- 
soner is sane, and capable of pleading. I do not consider 
this so much an issue joined as a preliminary inquiry for 
the information of the Court 

Allen, Serjt., called several medical witnesses. 

Huddleston, for the prisoner, addressed the jury, but did 
not call any witnesses. 

The jury found the prisoner insane (a). 

Vaughan Williams, J., ordered the trial to be post- 
poned to the next assizes, and directed that David Davies 
the younger, who had been on bail, should be again ad- 
mitted to bail. 

Allen, Serjt., and John Gray, for the prosecution. 

Huddleston for the prisoners. 

[ Attomies— W. B. CollU and Boycott 4* Tudor.^ 

(a) On the cases of Rex v. field, ante, p. 121; and 1 Greav. 
PrUchard, 7 C. & P. 303 ; Rex v. ed. of Ross. C. & M. 14 et seq. 
Dyum, Id. 305 ; Regina v. Whit- and notes. 
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Stafford Assizes. 



BEFORE MR. JUSTICE TALFOURD. 



4 

Regina v. Henry Blackburn, Edward Walsh, and 

March ISlfc, ChARLES MoORE. 

\9thand2\iU -^ 

Three pritooera JjlLURDER. The prisoners were indicted for the wilful 
fbr'miird^^and murder of Jane Blackburn, on the 25th of October, 185S, 
wimaies wen ^t the parish of Castle Church. 

oalled for the ^ 

defence of one 

that the counsel Allen^ Serjt., for the prisoner Henry Blackburn, called 
wcutio/^s witnesses whose evidence did not in any way affect the case 
entitled to reply as it respected the two other prisoners, 
the whole case, No witnesses were called either for the prisoner Walsh 

and was not to .i xr 

be Umited in his ^^ ^he prisoner Moore. 

reply to the 
case as against 

the one prisoner Huddlestofiy for the prosecution, was proceeding to 

for whom the , 

witnesses were reply- 
called, although 
the evidence ad- 
duced for the Talfourd, J. — I have conferred with my brother 
one prisoner 

did not at all Vaughan Williams, and we are both of opinion that Mr. 
as !t respected HuddUston has a right to reply generally on the whole 
the other two ^^^ ^ls against all the prisoners, and is not to be limited in 

pnsoners; but ^ ^ . 

if the evidence his reply to the case as against Henry Blackburn alone. It 

prisoners affect Certainly would be so in a civil case, in which one of several 

difl^Tt of- defendants called witnesses, and we do not see any reason 

fences, such as why it should not be so in a criminal case. If, however, 

larceny and 

receiving, and the evidence in a case went to prove a different offence in 
nesses. th^re is ®"® prisoner from that of another, such as larceny by one 
no right of reply ^^^d receiving by the other, and one only called witnesses, 

our opinion would be against the right of reply as to both. 

Huddleston, for the prosecution. — I shall waive my right 
of reply as to the prisoners Walsh and Moore, and limit 
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my observations to the case as it respects Henry Blackburn 
only. [He addressed the jury in reply, without making any 
observation or remark on the case as it affected the prisoners 
Walsh and Moore.] 

The jury found the prisoner Henry Blackburn 
not guilty, and the prisoners Edward Walsh 
and Charles Moore guilty. 

Huddleston, Davis and Holl, for the prosecution. 

Allen, Serjt., and Scotland, for the prisoner Blackburn. 

Thomas, Serjt., for the prisoner Walsh. 

Cooke Evans and Macnamara, for the prisoner Moore (a). 

[Attornies — SpiUhury and Bowen — WardJ] 
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Reoina 

o. 

Blackburn 

and othera. 



(a) Very few authorities are to 
be found in the books as to the 
right of reply where there are se- 
veral defences. The resolution of 
the judges (7 C. & P. 676), as to 
the right of reply in criminal cases, 
applies in its terms only to a single 
defence ; and in the cases of Phil- 
lips Y. WilUtts, 2 Moo. & Rob. 
319, and Wynne v. Wynne^ there 
cited, in which the defendants de- 
fended separately, all the co-de- 
fendants called witnesses, and there 



was therefore no doubt that the 
plaintiff's counsel had a right to 
reply generally on the whole case ; 
and we believe that the only autho- 
rities which show that in civil cases 
the counsel replying has a limited 
right of reply only, are those in 
which the plaintiff has adduced 
evidence in reply, and the defend- 
ant's counsel observes upon that 
evidence. See the case of Furne 
V. Asker, ante, p. 73. 
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BEFORE LORD CAMPBELL, C. J. ; PARKE, B* ; ALDERSON, B. ; 

CRESSWELL, J. ; AND ERLE, J. 



April 21th. ReOINA t^. JoRM SaMSOMB. 

of a priaoneT**'* JjlLURDER. The prisoner was tried before Lord Camp- 
ma^^irate'be* ^^^^9 C- J'> ^^ ^^^ Nottingham Spring Assizes, and found 
b]r him trans- guilty, subject to the opinion of this Court upon the fol- 

judge, and it lowing 

nas on the face 

of it a ttatement CasB* 

that the first 

caution required "The prisoner was tried before me for the murder of 
11 & 12 Vict. Elizabeth Bailey, by introducing his finger into her womb, 
has been riien, ^'^^ ^® intention of procuring abortion. 

it is receivable 
in evidence ; 

but. umhu, that " For the prosecution there was offered in eridence a 
that anbduce- declaration made by him before the committing magistrate, 

▼ionsly held out 

to the prisoner, '' Nottingbamsbire, > John Sanioine stands charged before me tiie 

it would be ne- to wit. > undersigned, one of her Miyesty's justices of the 

thaTtSe'second P^**^® "* *°^ ^^ *® county of Nottingham, this twelfth day of May, in 
caution pre- the year of our Lord one thousand eight hundred and (brty-nhie, for that 
scribed by that he, the said John Sansome, on the nineteenth day of April last, at the 
^tute had been ^^i of Sutton, in Ashfield, in the said county, unlawfuUy and felo- 
Tbe prudent niously used an instrument to the person of one Elizabeth Bailey, ahe 
course is for the then and there being with child, with intent then and there to proccure die 
rivrboTb the niiscarriage of her the said Elizabeth Bailey ; and the aaid charge being 
cautions, as then read to the said John Sansome, and the witnesses for the prosecu- 
soroe induce- tion, Richard Soulding, Mary Ann Oscrofi, Lucy Bailey, John Senior 
may have been burner, William Parker and David Richardson, being severally examined 
held out to the in his presence, the said John Sansome is now addressed by me as 
Pn~ner of foUows :— 

gistrate is not' " Having heard the evidence, do you wish to say anything in answer to 
aware* 
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the charge : you are not obliged to say anythiDg unless you detire to do 1860. 

80, but whatever you say will be taken down in writing, and may be given 
in evidence against you on your trial' Whereupon the said John San- 
some seith as follows : — 

*< As regards the charge of introducing any instrament, upon ezaminap 
tioD I found it was impracticable, on account of the narrowness of the 
passage, and the apex of the womb lying so high up that I could not 
reach to feel it. In consequence of that I withdrew my fingers and 
observed to her you will be all right now. 

'' (Signed) John Sanaome. 

" The above examination was taken before me, at Mansfield, in the 
said county, on the day and year first mentioned. 

» (Signed) J. Saloiond." 

" The magistrate's clerk, who was called to prove it^ stated 
that when the prisoner was before the magistrate, the wit- 
nesses for the prosecution being examined in his presence, 
the magistrate thus addressed him : * Having heard the 
evidence, do you wish to say anything in answer to the 
charge ? You are not obliged to say anything unless you 
desire to do so, but whatever you say will be tiiken down in 
writing, and may be given in evidence against you upon 
your trial/ That the magistrate added nothing more ; that 
the prisoner then made th^ declaration which was taken 
down, read over to him, and signed by him, and that it was 
signed by the magistrate. 

** The prisoner's counsel objected, that under the stat. 
11 & IS Vict. c. 42, 8. 18, the declaration was not admissi- 
ble, as the magistrate had not stated to the prisoner, or 
given him clearly to understand, ' that he bad nothing to 
hope from any promise of favour, and nothing to fear from 
any threat which might have been holden put to him to 
induce him to make any admission or cpnfession of bis 
guilt, but that whatever he might then say might be given 
in evidence against him on his trial, notwithstanding such 
promise or threat* 

'' I admitted the dedaration and reserved the point for 

the opinion of the judge?. 

'' (Signed) CAUfWlh." 

A A £ 
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1850. Mellor, for the prisoner. — Before the stat. 11 & IS Vict, 

c. 42^ 8. 18^ any confession made by a prisoner under an 
impression caused by an inducement calculated to produce 
hope or fear was inadmissible^ provided that the inducement 
was held out by a person having authority; and it was 
always held that a caution by the magistrate would remove 
the efiect of the inducement held out, and cases have 
occurred in which it has become a question whether the 
caution was sufficient to do away with the previous in- 
ducement — Smith's csLse{a)f Rex v. Sexton {b), Hosier's 
case (c). In some instances magistrates even tried to pre- 
vent prisoners from making statements ; but in the cases of 
JRegina v. Arnold {d\ and Regina v. Green {e\ Lord 
Denman and Baron Gurney lay down rules for magistrates 
very similar to the provisions of the stat. II & 12 Vict, 
c. 4^9 s. 18. By that enactment the magistrate is to give 
the prisoner two cautions, and I submit that those two 
cautions are both to be given in every case, whether any 
inducement to confess has been held out or not, and that 
the prisoner is not only to be told that he is not obliged to 
make any statement in the words of the first caution, but 
also that he has nothing to hope from any promise, or to 
fear from any threat, in the words of the second caution. 

Lord Campbell, C. J. — You put it as if the statute was 
passed to give a benefit to the prisoner ; it was for the ad- 
vancement of justice. 

Mellor. — The second caution was no doubt inserted 
in order that the statement might not be rejected on 
the ground that there had been an inducement held out 
which was not known to the magistrate. Mr. Justice Fos- 
ter, in his Discourse on High Treason (/), makes a marked 
distinction between a statement before a magistrate and a 

(a) 2 Russ. C. & M. 833. {d) 8 C. & P. 621. 

(6) 1 Bura's J, Doyle & Wms. (c) 5 Id. 312. 

1086. (/) Page 243. 
(c) 1 Ph. on £v. 10th ed. 414. 
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statement proved by a witness, and it is much more con- 1B50. 
sistent with the genius of our law that the second caution 
should be given. 

Erle, J. — If there was proof that the statement was read 
over to the prisoner and signed by him, and signed by the 
magistrate, it would be receivable in evidence at common 
law. 

Alderson, B. — What objection is there to the proviso 
being satisfied by its being necessary to give the second 
caution when there has been a previous inducement held 
out? 

Mellor, — I submit that the proviso as to the second cau- 
tion applies to all cases. 

Alderson, B. — It is always wise to give the second 
caution, because it may afterwards appear that some induce- 
ment has been held out, and then it may fairly be argued 
that the second caution is necessary. 

Mellor, — The case of Regina v. Kimber (a) goes strongly 
to support my view of the question, and the giving of the 
second caution is not the less a condition precedent be- 
cause it is directed by a proviso. The case of Regina v. 
Steele (&) also appears to coincide with my argument. 

Erle, J. — It was intended to be a direct decision 
against it. 

Mellor, — In the case of the Mayor of Salford v. 
Ackers (c), it was held that a condition precedent was con- 
stituted by a proviso in a local act(G?) in terms very much 
like those contained in the stat. 11 & 12 Vict. c. 42, s. 18. 

(a) 3 Cox'« Cr. Ca. 223. (c) 16 M. & W. 85. 

(6) Just, of the Peace for Sept. ((/) The Salford Paving Act, U 

1849, Tol. xiii. p. 606. Geo. 4, c. viii. 
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1860. Denisan^ for the prosecution, was stopped by the Court. 

Lord Campbell, C. J, — ^We are all of opinion that the 
objection is unfounded. I reserved the case, not from any 
doubt that I entertained, but from deference to what I 
heard were the opinions of other judges. There was in thb 
case the signature of thd magistrate and also that of the 
prisoner attached to this statement ; it was therefore admis- 
sible at common law : and then the question is, whether it 
must be rejected under the stat. 11 & IS Vict. c. 48, s. 18. 
As there was no evidence of any promise or threat, there 
was no necessity for showing that the second caution had 
been given, and I think that the giving of the second cau- 
tion is not a condition precedent to the admissibility of the 
statement in evidence, but is directory only ; and even if 
the magistrate has not done his duty by not giving the second 
caution, that, per se, will not exclude the confession. Whe- 
ther the giving of the first caution is a condition precedent 
it is not necessary to decide, but the giving of the second 
caution certainly is not; and as there is no evidence in this 
case of either threat or promise, and the statement is returned 
to the Judge in the form given in the schedule to the act, 
that is enough. 

Parke, B. — I am of the same opinion. Whether the 
first caution be a condition precedent or is not so, the 
second caution certainly is not so. 

Erle, J. — Several of the judges and myself are of opinion 
that if the confession be properly transmitted to the judge, 
and the first caution has been given, it is receivable in evi- 
dence, but it may be convenient for the opinion of the Court 
to be given on this point. 

Lord Campbell, C. J. — We are all unanimously of opi- 
nion that if the confession of a prisoner before a magistrate 
has been duly returned to the judge, and has on the face of 
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it the statement that the first caution has been given, it is 1860. 
admissible in evidence. ^-^^.^^^ 

. . Reoima 

Conviction affirmed (a). 9. 

Sanson s. 

(a) Regina v. Bond. 

Larcbht. TIm priaoner was tried at the Central Criminal Court at the Oa a second 
Nofember Sessions, 1849, before Baron Alderson and Mr. Justice Cress- exMninaiion of 
weH, for stealing eovereignt and otker ooin, and ibund guilty, subjeet to fe^oy the evi- 
tbe opinion of this Court, upon a oase slated by Mr. Justice Cresswell as dence against 
follows :— *>'«» was read 

** The oounaei for tlie prosecution tendered in evidence a statement by ^^^ ^i^^ £„| 

the prisoner before the oomipitting magistrate, made under the following caution in the 

circumstances : — V,*^ ^ ^ ?L ^ '^ 

Vict* c. 42 
** The prisoner waa taken before the magistrate on the 20th of October, g^ 13^ ^ nfeo, 

and cbaiged with ateiding 70^. in money from his employers, and re- and he made a 

isaoded after tome witnesses had been examined. He was brought up a B^^f>®°^ 

aeoond time 00 the 24th of October, and then forther evidence was given, taken down. 

and that which was given on the -former occasion was read over. The The prosecutor 

magistrate then addrossed him in the language preecribed by the 11 Vict. ^P^^^'^ ^^fj^^^,^ 

«. 4% s. 18, iMit did not tell him, as required by the proviso, that he had ^^g granted, 

oodung to hope froaa any promise of favour or to fear from any threat, and on the 

** The prisoner's answer was taken down. The solicitor for the prose- P*^**" *>«'°8f 
*^ brought up 

eution then asked for another remand, as the next day wotild be the last again no fur- 

upon wbieh he could go before the grand Jury at the sessions which were ther evidence 

then in pregreai, for which he could not be prepared. The prisoner ob- ^''. S^f ? . 

jected, and assigned a reason, and being asked whether he wished that to ^jg attorney' 

be taken down as part of his statement, he said that he did» and it was asked a few 

aoeoedingly written down. He was then remanded. The statement was <i^estions of the 
. ,. . . . . rwt, * , . witnesses. The 

not signed by the prisoner or the magtstrate. The prisoner was brought prisoner was 

before the magistrate again on the 3l8t of October. No new witnesses then cautioned 
were examined nor any questions put for (he prosecution, but an attorney ^ y °!^to 
by whom the prisoner was then attended put a few questions to one of the make any state- 
witnesses who had been before examined. The evidence was then read ^^^^ ' Held, 

over, and the witnesses resworn. The statement made by the prisoner at ' t^.?Il2 
' ^ r soner s state- 

the former examination was then read to him. His attorney objected to ment msde on 
its being t^en as hia statement, because an addition had been made to the second ex- 



the evidence, in answer to his questions. The magistrate then again asked ^e°vabi° In ' 
the prisoner, in the terms prescribed by the statute, whether he wished to evidence at the 
make any statement, and he declined doing so. trial, and it was 

*< The prisoner's counsel objected to the former statement being re- ^a&istrate'^ 
ceived, but I adflfutted it, reserving for the consideration of the judges the clerk who took 
propriety of so dmng. It was then read by the clerk, who bad taken it i^ down, 
down as follows: * I shall say nothing here. I had rather say it at my 
trial.' And when a remand had been asked for, he objected to it and 
said, * It is my intention to plead guilty to the charge.' 

'* The jury found him guilty, and I have to request the opinion of the 
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V, 

Sansomb. 



April 27. 



judges whether the statement made by the prisoner was properly re- 
ceived (a), 

(Signed) •< C. Cresswell." 

This case was argued by Parry for the prisoner, and Huddleiton for the 
prosecution, and the following authorities were cited: Res v, Walter (b); 
Regina v. Morse (c); Mathews's Dig. of Crim. LtLw(d); Rexr. SpUi- 
bury(e)i Regina v. Welter (f); Regina y. Carpenter {g); Rex t. Har- 
ris (h); Leach Y. Simpson {i)\ Rowland f.Ashby{k); Venaf ray. Johnson (l) 
Regina v. Wilkinson {m); Regina v, Reed{n); and Rex v. Pressly{p), 

The Court, which consisted of Wilde, J., Alderson, B., Wigbt- 
MAN, J., Crbsswell, J., and Erle, J., took time to consider the case. 

Alderson, B., now delivered the judgment of the Court — Two points 
are made in the argument in this case ; as to the first point, the Court 
never entertained any doubt. The question was, whether a particular 
part of the examination of the prisoner was admissible in evidence. The 
prisoner had been examined three times before the magistrate, and on the 
second examination, after having received a caution as mentioned in the 
case, he made a statement which was taken down. On the third exami- 
nation, an attorney, who appeared for him, after putting a few questions 
to the witnesses, for the purpose, it would seem, of founding the objection, 
objected to the statement being taken as the prisoner's statement, and on 
the prisoner then being asked if he wished to make any statement, he 
declined doing so. We are all of opinion that the examination was 
capable of being read in evidence ; every thing necessary to its admissi- 
bility which the modem statute requires had taken place on the second 
hearing before the magistrate, and what took place on the third examina- 
tion did not affect the validity of what was done at the second. 

On the other point (a) the Court held the conviction wrong. 

Conviction rerersed. 



(a) In the case another point 
was reserved as to how far it was 
necessary to prove that a particular 
species of coin was stolen, but that 
is now regulated by the stat. 14 & 
15 Vict. c. 100, s. 18. 

(6) 7 C. & P. 267. 

(c) 8 C. & P. 605. 

{d) Page 157. 

(0 7 C. & P. 187. 



(/) Ante, Vol. 2, p. 223. 
(g) 2 Cox's Cr. Ca. 228. 
(A) 1 M. C. C. 338. 
(i) 5 M. & W. 309. 
(k) R.&M.N. P.C.231. 
(/) 1 Moo. & Rob. 316. 
(m) 8 C. & P. 662. 
(n) Moo. & M. 403. 
(o) 6 C. & P. 183. 
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1850. 

Reoina v. Charles John Adey. 

ApHi 27th. 

MBEZZLEMENT. The prisoner was convicted at A. was em- 

the Salisbury City Sessions, on the 31st of December, 1849, wenof a parish 

on three counts of an indictment; the first count of which " » colJ«ctor of 

■^ poor rat6fl* iS* 

charged that on the 15th of May, 1849, the prisoner, being was rated, aod 
employed as servant to Henry James Bracher and Robert paid the rate to 
Futcher, did by virtue of his said employment receive ihelbabUof dc^ 
*&. 1 id., " for and in the name and on the account of the said i°g» }^^ ^- «"- 

bezzled the 

H. J. 6. and R. F., his said masters as aforesaid," and did amount: Held, 
feloniously embezzle the same. The second and third counts rightly coq! 
were precisely similar, but related to a sum of 4fS. 2J{f. re- j^'<^i«<lof«™- 

* -^ ' ^ bezzlemeot, and 

ceived and embezzled on the 29th of June, 1849, and to a that he had re- 

ceivcd the 

sum of 2s. \0d. received and embezzled on the 1 3th of mooey by vir- 
October, 1840, subject to the opinion of the judges on a Soyme^^ 
case which stated as follows: — Held, also, that 

. , the property of 

** It was proved, on the part of the prosecution, that the the money was 
said Henry James Bracher and Robert Futcher, the pro- [|fe overaeeri! 
secutors, were the two overseers of the poor of the parish of p^ ?**J "Jp^ ^ 
Fisherton Anger, and previously to the month of May, churchwardens 
1849, had appointed and employed the prisoner, Charles 
John Adey, to collect the poor rates of the said parish in 
their place and stead, at a salary. It was also proved that 
there were two other persons churchwardens of the said 
parish. Two rates for the relief of the poor (one made the 
10th of May, 1849, and the other the l^th of July, 1849,) 
were also produced and proved, which rates, so far as relates 
to the matters and items charged in the said indictment, 
were respectively, according to the copies hereto annexed, 
marked A., B.^ and C, the entries thereof made by the said 
Charles John Adey being written in red ink to distinguish 
the same (a). 

" It was further proved, that on the 15th of May, 1849, 
the said Charles John Adey called upon James Peavey, the 
owner of the premises No. 260 on the rate of the 10th of 

(a) Each is here distinguished by having an • placed against it. 
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1860. May, 1849(a)y whereas Thomas Fawcett appears on the 
said rate as occupier, for which premises the said James 
Peavey was in the habit of paying the poor rate on behalf 
of his tenants, and demanded of the said James PeaTey tbe 
aum of Ss. lid. as the sum due under the said rate for tbe 
said premises No. 860, and received tbe said amount firom 
him and gave to the said James Peavey a receipt for the same 
sum as for so much poor rate, signed by himself as such col- 
lector of the said poor rates; but that tbe said Charles John 
Adey did not enter such amount so received by him in the 
appropriate column in the said rate book under the head 
^ amount actually collected/ but on the contrary thereof, 
entered such amount in the said rate book opposite tbe 
said No. £60, and the name ' Thomas Fawcett,* as uncol- 
lected under the head * amount legally excused,' the £u;t 
being that such amount never was legally excused. It was 
further proved that the said Charles John Adey» in the 
October following, delivered an account to the said Henry 
James Bracher and Robert Futcber, whidi purported to be 
an account of all the sums collected and received by him as 
such collector of the said respective poor rates of the 10th 
of May, 1849, and 13th of July, 1849, which account did 
not include the said sum of ds. l|cf., but suefa sum of fif. lyL 
was wholly omitted therefrom. And that the said Charles 
John Abey also at the same time delivered up to the said 
overseers the said rate book with such entries as aforesaid 
written thereon by him, and that he the said Charles John 
Adey never paid the said sum of 5a. 1 }£ to the said over- 
seers or any of them, but appropriated the same to his own 
use. 

^ It was also proved that on the 29th of June, 1849, the 
sud Charles John Adey called upon Cbaries Hopkins, the 
occupier of the premises No. 218, in the said rate of the 
10th of May, 1849 (b), but whose name is omitted from 
the column of occupiers in the said rate, and demanded from 
the said George Hopkins the sum of 4f. 2i</. as and for poor 

(a) The oopy of this rate, which 0) The copy of this mtc, which 
18 annexed, is marked A. is annexed, is marked B. 
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fate due from him the Baid George Hopkins under the said 1850. 
rate of the 10th of May, 1840, in respect of the said premises 
No. S18^ and that the said Charles John Adey received the 
said amount of 4^. 2id. from the said George Hopkins, and 
gate to the said George Hopkins a receipt signed by him 
the Said Charles John Adey as such collector of the said 
last mentioned sam, as for the said poor rate ; but that the 
said Charles John Adey did not enter the said sum of 
4f. 2i<L so received by him in the appropriate column in the 
said rate book under the head ' amount actually collected,* 
but on the contrary thereof entered such amount in the said 
rate book opposite the said No. 218, under the head * irre- 
coverable at balancing this book,* and made a further entry 
in the said rate book, opposite No. 218, under the head 
'causes,* of the word ' void ;* and it was further proved that 
such amount so as aforesaid rendered to the said Henry 
James Brachar and Robert Futcher by the said Charles 
John Adey in the month of October, 184d, did not include 
the said sum of 4<. 2id., but such sum of 4«. 2id. was 
wholly omitted therefVom, and that the said Charles John 
Adey at the same time last mentioned delivered up to the 
said Henry Charles Bracher and Robert Futcher the said 
rate book with such entries as aforesaid written therein by 
him, and that the said Charles John Adey never paid the 
said sum of 4i. 2icL to the said overseers or any of tbemi 
but appropriated the same to his own use. 

'Mt was also proved that on the 13th day of October, 
1849, the said Charles John Adey, accompanied by the said 
Henry James Brachar, called at the said premises No. 218, 
in the rate of the 12th day of July, 184d, and that the said 
Charles John Adey then and there demanded of Mary Ann 
Hopkifis, the wife of the sud George Hopkins (who was the 
occupier of the said premises No. 218), but whose name is 
omitted from the column of occupiers in the said rate of 
the 12th day of July, 1843 (a), the sum of 25. lOd. as 
and for poor rate doe from the said George Hopkins under 
the said rate of the 12th day of July, 1849, in respect of the 

(a) Tilt eopy cCthU imte, which is amtiexed, is msilted C. 
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1860. said premises No. 2\8, and that the said Charles John 
^tr^"*^^ Adey received the said sum of 2s. lOd, from the said Mary 

ReOINA •' 1 t» % • ■% r^ 

V, Ann Hopkins, and gave to her for the said George Hop- 

kins a receipt signed by him the said Charles John Adey as 
such collector of the poor rate for the said sum of 28. lOd., 
as and for which poor rate ; but that the said Charles John 
Adey did not enter the said sum of 2s. \0d, so received by 
him in the appropriate column in the said rate book of the 
ISth day of July, 1849, under the head 'amount actually 
received/ but on the contrary thereof entered such amount 
in the said rate book of the 12th of July, 1849, opposite 
the said No. 218, as uncollected under the head ' irreco- 
verable at balancing this book,' and made a further entry 
in the said rate book opposite the said No. 318, under the 
head ' causes,' of the word ' void ; ' and it was further proved 
that the amount so as aforesaid rendered to the said Henry 
James Bracher and Robert Futcher by the said Charles 
John Adey in the month of October, 1849, did not include 
the said sum of 2s. lOd., but the said sum of 2s. \0d. was 
wholly omitted therefrom, and that the said Charles John 
Adey at the said last mentioned time delivered up to the 
said Henry James Bracher and Robert Futcher the rate 
book last mentioned with such entries as aforesaid written 
therein by him, and that the said Charles John Adey never 
paid the said sum of 28, lOd. to the said overseers or any of 
them, but appropriated the same to his own use. 

** Upon these facts it was objected on behalf of the de- 
fence by the counsel for the prisoner — First. That the said 
Charles John Adey was not the servant of the prosecutors 
(Messrs. Henry James Bracher and Robert Futcher) for 
the purpose of receiving the money as in the said 2nd and 
3rd counts mentioned, inasmuch as the name of the said 
George Hopkins not being in the said rates, he was not 
bound to pay the rates, therefore the said Charles John 
Adey had no right to demand or receive the same from him. 
Secondly, That as the name of the said Georg^e Hopkins 
was not inserted in the said rates, the said Charles John 
Adey did not nor could receive and take the money by 
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virtue of his employment as a servant for and in the name 
of and on the account of the prosecutors, he not being em- 
powered so to do, the said Charles John Adey having an 
authority to collect from persons whose names appeared in 
the rate. Thirdly. That the money collected was not and 
could not be the property of the said Henry James Bracher 
and Robert Futcher, inasmuch as they themselves could not 
collect or enforce payment of the same from the said George 
Hopkins, his name not appearing on the said respective rates, 
and therefore the said Charles John Adey had no right or 
authority to receive it on their account Fourthly. That the 
said monies, as laid in all the counts, were not the property 
of the said Henry James Bracher and Robert Futcher, in- 
asmuch as there were churchwardens as well as overseers 
of Fisherton Anger, and that if the money belonged to the 
overseers at all, it was the joint property of and belonged 
to the overseers and churchwardens, and ought to have 
been laid as such in the indictment, and not as the pro- 
perty of the said Henry James Bracher and Robert Futcher 
(the prosecutors) alone ; and therefore that the monies were 
improperly laid in the three counts respectively, and conse- 
quently the indictment was bad. 

** The Recorder (J. D. Chambers, Esq.) overruled all 
these objections, and held the said indictment sufficient in 
law ; but^ at the request of the said counsel for the defence, 
reserved the same question of law * for the consideration of 
the judges,' and left the consideration of the facts to the 
jury, who found a verdict of * guilty* on all the three counts 
of the indictment." 

Extracts Jrom the Rates, 



1860. 




No. 



S60 



B 



Name of 
Occupier. 



Name of Owner. 



S18 



S18 



FawceU, Thomas James Peavey 



[No Occupier's Sir W. Medlicott 

Name] 

[No Occupier's Sir W. MedlicoU 

Name] I 







AmonuC 

actually 

collected. 



Trrecoverable at balancing this 
Book. 



Amount 

legally 

excused. 



Otherwise not 
recoverable. 



^ /. d. Amount. 
5 li» 



4 2^* 



SIO* Void* 



Causes. 



Void» 



844 CASES IN THE 

186a Arney for the prisoner. — With respect to the rates paid 

^"^ by Hopkins, the prisoner did not receire them by virtue of 

V, his employment, as he was only employed to collect of per- 

^^' sons whose names appeared on the rate, which Hopkins's 

did not. The poor rate is a personal tax on the occupier 

who is rated. 

Lord Campbell, C. J.— The power to enfinroe the pay*- 
ment is one thing, and the receipt of the money by the 
prisoner is another; 

Arney. — The Court must see whether the prisoner was 
clothed with authority to receive the rates. 

Cresswbll, J. — Had he not authority to receive from 
all who would pay him ? If this rate collector had met a 
person who said, *^ I will pay you the rate of No. 1, which 
is occupied by a poor man," and the collector thus receives 
the money, does he not reteive it by virtue of fats employ* 
ment? 

Parke, B. — In Peavey's case the tenant was rated and 
the landlord was in the habit of paying the rate; that is 
evidence of authority given by the tenant tor the landlord 
to pay his rate for him. The rate is made by the church- 
wardens and overseers, and the overseers empky the pri- 
soner as their agent to collect it, and at all events he is 
their agent in collecting of persons who are in the habit of 
paying. 

Arney. — If these had been goods provided for the use of 
the poor, the property must have been laid in the church- 
wardens and overseers, although the prisoner had been 
employed by the overseers only. Here the property of this 
money is laid as in Messrs* Bracher and Futcher only. 

Parke, B. — As betwe^ these parties it was so. 
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Alderson, B. — The indictment states that the prisoner i860, 
was employed by the overseers, and that he received the 
money by virtue of his employment and embezzled it ; all 
that 18 proved. If the overseers had been only clerks, and 
they had employed the prisoner, the indictment would be 
right. 

Lord Cabipbbll» C. J. — Which allegation do you say is 
not substantiated 7 

Ametf. — The laying of the property. 

Lord Campbell, C. J. — If die prisoner had authority 
from the overseers to receive the money, and did receive it, 
it is their money, and the overseers who had employed the 
prisoner would be liable to the whole body. 

Erle, J. — If the conviction stands on one count, it is 
not worth while to discuss the others. 

Lord Campbell, C. J. — The conviction must be affirmed. 

Conviction affirmed. 
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^■^^"^^^^ Reoina v. John Thomas Simpson Jones. 

The obtaining J; ALSE pretences. The prisoner was convicted at the 

begging letter Middlesex Sessions^ subject to the opinion of this Court 

rte'ZSof"' upon the following 

pretended dia- CaSE. 

tress, is an ob- 
taining of " John Thomas Simpson Jones was indicted for obtain- 

pretenoeJwit^n ^^gf ^y false pretences^ a post office order for the payment 

oVXl 29^ ^^ ^^ ' ^^ ^^^ Soods and chattels of John Collingridge, with 

s. 53. intent to cheat and defraud him of the same, and in other 

begging letter counts^ for obtaining a 5/. bank note and two pieces of 

sirecTthat'a *y pap^r, to wit, two halves of a 5/. bank note, of the value 

contribution q( u of the ffoods and chattels and monies of the said 

should be sent ° 

to him bv the John Collingridge, with intent to cheat and defraud him 

post, and a post , ^ 

office order was thereot. 

bull by thepr^. " '^ ^^ proved in evidence that the prosecutor resided 

secutor, which at Sunburv, in Middlesex, having a house also in Bath ; 

was posted in '^ ^ o 

Middlesex and but that at the time of his receiving the letter hereinafter 

Kent7 Held, ^^^ mentioned, he was at his house at Sunbury, and the 

was 'ndi^rbi°*' prisoner at Vauxhall Road, in the same (a) county; and with 

in Middlesex, respect to the first charge, that the prisoner wrote at his 

that any contri- residence the letter, of which the following is a copy, with 

Mnt°by°pwrt! ^ "ntc^t to defraud the prosecutor, and assuming a name to 

the prisoner which he had no right, viz., that of Dr. Scott subscribed 

consututed the o / / 

postmaster in tO the letter. 

Middlesex his 

agent, to re- '* Gravesend, July dOth, 1849. 

ceive the letter « Sir — Permit me to address you in a case of charity, at the earnest 
Dost office order ^°^^^^y ^^ James Brewer, a young man whom you have been very kind 
there for him. to upon several occasions, and some months ago you gave him 1/. 3«. to 
Whether the take him to Leamington ; he was ordered here for the benefit of sea- 
gun in Middle' bathing, but the air being too keen for his delicate frame, he haa been 
sex and com- advised to endeavour to gain admission to the Consumption Hospital, 
pleted inKent, Brompton, near London ; he is in very distressed circumstances, and hat 
able in either* ^^ means of paying the fees of that institution, and is also indebted here 
under the stat. to his landlady for board, &c. Your kindness to him before induces him 
7 Geo. 4, c. 64, iq hope that you might once more and for the last time render him some 
' ^ little assistance, to enable him to make up 21. lOr, all that he is deficient 
of. I have taken more than usual interest in his base, having given him 
some linen, and II. lOt. in cash, which is as much as my limited means 

(a) Sic. 



V. 
JONIS. 
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will admit me to do. The sad intelligence of a death in my family 1850. 

obliges me to leave home in a few hours for Scotland, and will be absent Va^^/^^/ 
some weeks ; therefore, you will be pleased to return an answer to the Reoima 
poor youth himself along with the enclosure, which is of importance to 
him, addressed James Brewer, Post-Office, Gravesend, Kent, to be left 
till called for ; and I have instructed Miss Scott, my sister, to acknow- 
ledge the receipt for him. Trusting the motive which actuates me com- 
plying with the request will be deemed an apology, 

** I am. Sir, your obedient servant, 

" John H. Scott, M.D." 
" John Collingridge, Esq., Bath." 

^' The prisoner delivered this letter to an accomplice at 
his residence in Middlesex^ with instructions to put it in the 
post office at Gravesend to be there posted ; that the same 
was posted accordingly, and duly received by the prosecutor 
in Middlesex^ it having been forwarded from Bath^ in the 
county of Somerset, to him at Sunbury, and he therefore, 
believing the story told in the said letter to be true^ and 
that it had been written by a Dr. Scott, obtained a post 
ofSce order at Sunbury for the sum of 3L, as laid in the 
indictment^ in favour of James Brewerj and having inclosed 
the same in a sealed envelope, addressed James Brewer, 
Post OfScCy Grravesendy Kent, put it into the Sunbury post 
ofScCy where it was transmitted by course of post to Graves- 
endy in the county of Kent, and there received by the 
accomplice (under the prisoner's instructions), who got the 
money for the order^ and gave half the proceeds to the pri- 
soner, at his residence in Vauxhall Road^ keeping the 
other half himself. The pretences were each and every of 
them false to the prisoner's knowledge, and the letter was 
written with intent to cheat and defraud the prosecutor and 
obtain money from him, and the name of Scott was assumed 
for that purpose. 

" With respect to the second charge, it was proved that 
the prisoner wrote and posted the following letter from 
Bath.— 

<<< Bath, August 11, 1849. 
" * Sir, — It is a most unusual thing for me to address an individual to 
whom I am an entire stranger, but circumstances over which I have had 

VOL. III. B B N. P. 
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no control almotC compel me to make my dtuation known, and having 
rvceired this morning a note from Dr. Harrison, who was an early friend 
of my late father, the Rev. W. C. CoUingridge, of Newcastle, intimating 
that a namesake of mine was residing at Bath, and under an impression 
(as our name is by no means common), I have ventured to address you, 
thinking you might spring from the Northumberland family of the Cd- 
lingridges. I know of no relations in the world living bearing my name, 
excepting an only brother, now living in Hexham, and several sisters 
married, who, of course, do not take the name now. I have been bred 
to mercantile pursuits of commerce, and for many years resided at Cape 
St. Mary's, River Gambia, Western Coast of Africa, where I lost in one 
night, by the upsetting of a shallop, a small decked vessel, at the mouth 
of the River Nuovo, the entire savings of many years of industrious but 
laborious toil, amounting to £2,750, in one of the most unhealthy climates 
in the world ; and what is worse than the mere loss of wealth, the burning 
heat of the torrid sone has so injured my constitution, that at the early 
age of 34, I have been compelled to relinquish a good situation which 
required some activity. Since my return to England I have for some 
time past been endeavouring to obtain a situation in some of the milder 
West India Islands, Madeira, or the South of Europe, with a view of 
re-establishing my health, but all endeavours have proved unavailing. 
The medical profession have recommended me to try the benefit of the 
Bath waters, but I am sorry to say I have found no benefit ; my funds 
are almost, nay, I may say, wholly expended, and I have not one single 
friend here to whom I may sppeal to in confidence. Upon beginning to 
write this, it was my intention to have asked you to advance me a small 
sum as a loan, that is if you had any knowledge of our family in the 
North, but I will refrain from asking that favour, for if you oblige me 
with a loan I have no prospect in the world of repaying it at present ; 
and if it b in your power to assist a ruined merchant in ill health, I will 
feel truly grateful ; it must be as a gift, for from the tenor of my brother's 
letter it appears his means are limited and I have no prospect there except 
casual assistance. Read his letter and you will see his position and mine ; 
he sent me £6 in June, and having an aged mother to maintain and a 
large family upon his small practice, being by profession a surgeon, I 
really cannot summon resolution to apply to him, at least for a time. The 
enclosed letter you will be pleased to return to me, as also the note which 
you will perceive is signed by the Archbbhop of York (signed Ebor), I 
presume the Latin name for that city ; and as I am invited to spend a day 
with a family in Chippenham, some 12 miles distant, you. will be pleased 
to return them to me there, addressed as below. 

"'I am a poor one, Mr. Collingridge, to press for a favoiur; I have 
always through life been placed above it, and my distresses are not the 
less or the privations which I have undergone and now silently under- 
going are not the less keen, because I do not enlarge upon them, but as I 
have addressed you in confidence, I will here state that if you can render 
me any pecuniary assistance without injury to those who may have strong 
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eUdiiii upon you and equally oeoessitous, I will be for ever grateful for the 1860. 

least aid. An early answer will oblige, and I may here mention it was 

your domestic in Pulteney Street who gave me your address, having 

called this morning in the hope of seeing you personally. Wishing you, 

Sir, a long enjoyment of peace and tranquillity, I remain, Sir, your 

obedient servant, 

"'John Henrt Collingridob. 

'< * Address, Mr. J. H. Collingridge (to be called for), late from Africa, 
The Post Office, Chippenham, Wilts. To John Collingridge, Esq. (of 
Bath), Sottbury Vnia, Sunbury, Middlesex.— J. H. C 

" That it was duly received at Sunbury by the prosecutor, 
who thereupon, believing its contents to be true, and that it 
was written by a person bearing the name of John Henry 
Collingridge, enclosed one half of a £5 note, in a letter 
addressed Mr. J. H. Collingridge (to be called for), late 
from Africa, Post Office, Chippenham, Wilts, and forwarded 
it by post from Sunbury to Chippenham, in the county of 
Wilts, where it was received by the prisoner, who thereupon 
requested the prosecutor by letter to forward the second 
half of the note by post to his residence in Middlesex, and 
which the prosecutor, who was then still at Sunbury and 
wrote from thence, accordingly did, and the prisoner received 
it there, by letter duly acknowledged the receipt of such 
half note there. 

" The letter was written by the prisoner himself, with 
intent to defraud the prosecutor of his money, and he knew 
the contents to be false, assuming for the purpose of such 
fraud the name of John Henry Collingridge, to which he 
was not, and never had been, entitled. 

** Three points were taken by the prisoner's counsel as to 
both charges : — 

" 1st. That neither of them were ofiences within the 
meaning of the statute. That the post office order and the 
£5 were voluntary gifts, and that the statute did not apply 
to voluntary charitable gifts. 

'' 2nd. As to the first charge, that the same, if triable 
anywhere, was only triable in the county in which the post 

B B 
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1860. office order was receivedi and that it was received in the 
county of Kent. 

" 3rd. As to the second charge. — That one half of the 
bank note having been received in Wiltshire and the other 
half in Middlesex, the bank note was not received in Middle- 
sex ; and that with respect to the charge of obtaining two 
pieces of paper, to wit, two halves of a Bank of England 
note, value I5., the same constituted no offence, because the 
halves were of themselves, and as distinct from each other, 
valueless. 

" The jury found the prisoner guilty." 

Phinn for the prosecution. — The first statute as to 
offences of this kind is the stat. 33 Hen. 8, c. 1, which 
related to privy tokens and counterfeit letters. That was 
followed by the stat 30 Geo. 2, c. 24, which related to false 
pretences, and was very similar to the enactment now in 
force as to false pretences, which is contained in the stat. 7 
& 8 Geo. 4, c. 29, s. 53. In the case of Young v. The 
King{a\ which was a case on the stat. 30 Geo. 4, c. 24, 
Lord Kenyon said, '^ when it [that statute] passed, it 
was considered to extend to every case where a party had 
obtained money by falsely representing himself to be in a 
situation in which he was not, or any occurrence that had 
not happened, to which persons of ordinary caution might 
give credit. The stat. 33 Hen. 8, c. 1, requires a false seal 
or token to be used in order to bring the person imposed 
upon into the confidence of the other ; but that being found 
to be insufficient, the stat. 30 Geo. 2, c. 24, introduced 
another offence, describing it in terms extremely general. 
It seems difficult to draw the line, and to say to what cases 
this statute shall extend, and therefore we must see whether 
each particular case as it arises comes within it. In the 
present case four men came to the prosecutor, representing 
a race about to take place; that William Lewis should go a 

(a) 3 T. R. 98. 
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certain distance within a limited time, that they had betted 1860. 
upon the event and they should probably win; he was perhaps 
too credulous and gave confidence to them, and advanced 
his money, and afterwards the whole story proved to be an 
absolute fiction. Then the defendants, morally speaking, 
have been guilty of an offence. I admit that there are cer- 
tain irregularities which are not the subject of criminal 
law, but when the criminal law happens to be auxiliary 
to the law of morality, I do not feel any inclination to 
explain it away. Now this offence is within the words of 
the act, for the defendants have by false pretences fraudu- 
lently contrived to obtain money from the prosecutor, and 
I see no reason why it should not be held to be within the 
meaning of the statute." The obtaining of a loan of money 
by a false pretence was held to be within the stat. 30 Geo. 
2, c. 24, in Count Vilkneuve's case (a); and in the case of 
Rex V. Cro8sley{b\ Mr. Justice Patteson said, " The terms 
of the act [7 & 8 Geo. 4, c. 29, s. 53,] embrace every mode 
of obtaining money by false pretences, by loan as well as 
by transfer.*' And the offence of the prisoner is not the 
less an obtaining of money by false pretences, because he 
may be punishable under the 4th section of the Vagrant 
Act, 5 Geo. 4, c. 83, which enacts, " that every person 
going about as a gatherer or collector of alms, or endea- 
vouring to procure charitable contributions of any nature or 
kind, under any false or fraudulent pretence," '^ shall be 
deemed a rogue and vagabond,*' and punishable as such 
under that act. 

Lord Campbell, C. J. — We are all of opinion that the 
facts stated in this case show an obtaining of money by 
false pretences, within the stat. 7 & 8 Geo. 4, c. 29, s. 53. 

Phinn. — I submit that the offence was properly tried in 

(fl) Tried at Chester 1778, and Young v. The King, 3 T. R. 104. 
cited by BulUr, J., in the case of (6) 2 M. & Rob. 17. 
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1860. Middlesex. The letters contuning the post office order 
and the bank note were posted in the county of Middlesei^ 
according to the prisoner's request. 

Parke^ B.— By directing the prosecutor to send the 
money by post, the prisoner constituted the postmaster his 
agent to receive the money for him. The post office order 
for the £3 and the halves of the bank note were put into 
the post by the prosecutor at Sunbury in Middlesex, en- 
closed in letters addressed to the prisoner at his request, 
and were then received by the postmaster. Consequently 
that amounted to a receipt of them by the prisoner vrithiQ 
the county of Middlesex* 

Phinn, — As the prisoner obtained the post office ord^ 
in Middlesex, and got the money for it in Kent, the offence 
was commenced in one county and completed in the other, 
and he was therefore triable in either, under the stat 7 
Geo. 4, c. 64, s. 12. 

Erle, J. — Probably that may be so, but the Court is 
with you on the point that there was a receipt in Middlesex. 

Lord Campbell, C. J.-^We are all agreed that this con* 
viction was perfectly warranted in law. 

Convicticm affirmed (a). 

(a) See the case of Regina y. WoolUy, ante, p. 98. 
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ISflO. 

BEFORE LORD CAMPBELL, C. J., PARKE, B., ALDERSON, B., 
CRE8SWELL9 J., ERLE, J., AND VAUGHAN WILLIAMS, J. 



Regina V. Faderman, Laurio and Gordon. 

D April 27tK 

EMURRER. The prisoners were indicted at the C^p- The Couk for 

tral Criminal Court of the February session, 1850, and Mr. Reterved has 
Justice Vaughan Williams stated the following case for no junidictioo 

'° OD questions ai 

the opinion of this Court. to which there 

" The prisoners were indicted under the stat. 1 Will. 4, demurrer and 
c. 66, s. 19, by which it is made a felony to engrave, &c. |hjf demuJ^r; 
(without authority) on any plate or on any wood, stone or «nd io those 
other material, any bill of exchange, promissory note, un* that Court has 
dertaking or order for the payment of money or any part of judgment U * 
any bill of exchange, &c., of any foreign prince or state, or ^°"'* 
knowingly te have in possession any plate, &c., so engraved, 
or to utter or to knowingly have in possession any paper on 
which any part of such foreign bill, &c., shall be made or 
printed. 

" The counsel for the prisoners demurred to the indict- 
ment, and the demurrer having been argued, I gave judg- 
ment for the Crown. But I reserved the question as to the 
validity of the indictment (a copy of which will accompany 
this statement) for the consideration of this Court. 

(Signed) " Edw. Vaughan Williams." 

Lord Campbell, C. J. — The judges have referred to the 
Stat. 11 & 12 Vict. c. 78, and are of opinion that where 
judgment has been given on demurrer, that judgment can 
only be reversed on writ of error ; but if we were to decide 
this case, the prisoners would be deprived of their writ of 
error, and could not take their case to the Court of the last 
resort. 

HuddlesioUf for the prisoner Faderman. — The case of 
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Regina v. Harris (a) came to this court after a demurrer on 
a question as to arresting the judgment. 

Parke, B. — Cases in arrest of judgment are within the 
words of the statute, demurrers are not 



Huddleston. — Judgment has not been finally given on 
this demurrer, as the learned judge has reserved the point 
for the decision of this Court. 



Lord Campbell, C. J.— Either judgment has been given 
in this case or it has not, and whichever way the fact be we 
have no power to deal with this case. If no judgment has 
been given, the case cannot come before us. If judgment 
has been given, the proper course is to sue out a writ of 
error. 

Huddleston, — Might not this case be sent back to the 
learned judge to state the point, as a question for this Court, 
as the Lord Chief Baron Pollock did in the case of Regina 
V. Manning (6) ? 

Parke, B. — In that case the point arose on the trial, 
and had no reference to any demurrer. 

Huddleston.—The stat 11 & 12 Vict. c. 78, s. 1, enacts, 
'^that when any person shall have been convicted of any 
treason, felony or misdemeanor, before any court of oyer 
and terminer or gaol delivery, or court of quarter sessions, 
the judge, or commissioner, or justices of the peace before 
whom the case shall have been tried, may, in his or their 
discretion, reserve any question of law which shall have 
arisen on the trial for the consideration of the justices of 
either bench and Barons of the Exchequer;" and by s. 2 it 
is enacted, that " the said justices and barons shall there- 



(a) 10 Law J. (M. C.) 11. 



(6) Ante, Vol. II. p. 887. 
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upon have full power and authority to hear and finally deter- 
mine the said question or questions^ and thereupon to reversei 
affirm or amend any judgment which shall have been given 
upon the indictment or inquisition on the trial whereof such 
question or questions have arisen, or to avoid such judgment, 
and to order an entry to be made on the record, that in the 
judgment of the said justices and barons the party convicted 
ought not to have been convicted, or to arrest the judgment 
or order judgment to be given thereon at some other ses- 
sion of oyer and terminer or gaol delivery or other ses- 
sions of the peace, if no judgment shall have been before 
that time given, as they shall be advised, or to make such 
other order as justice may require" I submit, therefore, 
that the court below may reserve any question of law that 
arises on the " trial," and that the '* trial" commences from 
the time the prisoner comes into the dock ; his bail being 
discharged as soon as they have rendered their principal. 



1860. 

Reoina 

o. 

Fadbrman, 

Laurio and 

Gordon. 



Parke, B. — There is no trial till afler issue is joined. 

Cresswell, J. — Is a man tried who pleads guilty ? I 
should say that he is not tried, but is convicted on his own 
confession. 



Huddleston. — By the stat. 11 & 12 Vict. c. 78, power is 
given to this Court not only to reverse the judgment of the 
Court below, but " to make such order as justice may re- 
quire." In Archbold's Criminal Pleading (a), it is said 
that, under this statute, the judge has authority to reserve, 
and the Court to entertain, not only questions of law which 
are raised by the evidence, but also any question of law 
which arises upon the record, and is made the subject of a 
motion in arrest of judgment, or, as it would seem, of a de- 
murrer, or which arises on a special plea in bar ;" and the 
case of Regina v. Martin {b) is cited, and in that case Baron 

(«) Arch. Cr. PL 11th cd., by (6) Ante, Vol. II., p. 950. 

Welsby, p. 112. 
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Rolfs, in giving his judgment. Bays, ** I think diat the 
word *' trial'' used in the 2nd section of the statute 1 1 & IS 
VicL c. 87, ought to have a very liberal construction^ and I 
think it applies to any proceedings in the court below.** 

Lord Campbell, C. J. — It is diflScuIt to say that a person 
is convicted when he has judgment given on a demnEmrer. 

Huddleston. — This Court has power to reverse or amend 
any judgment — and a judgment quod respondeat ouster^ 
which is, I apprehend, the judgment on demurrer against 
a prisoner in a case of felony, is still a judgment 



Lord Campbell, C. J. — A conviction is, as it appears 
to me, a condition precedent in all cases. This act of 
parliament was very carefully framed by my two learned 
brothers who are beside me (a), and was not spoiled in 
going through the houses of parliament, and you will find 
that the intention was that the act should apply after a con- 
viction by a jury. 

Huddleston. — I submit that the trial begins on the 
arraignment. 

Alderson, B. — How is that consistent with the ques- 
tion — " How will you be tried ?" 

Huddleston. — That is only an old form. 

Alderson, B. — Old forms are often evidence of the law. 
In the case o{ Ashford v. TTiomtonih), did the trial by 
battle begin as soon as the defendant had claimed it, or as 
soon as it was ordered by the court after the defendant had 
claimed it. The trial is the mode of determining the issue 
after it is joined. The word ** avoid" was necessary in the 



(a) Barons Porke and Aldenon, 



(6) 1 B. & Aid. 405. 
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statute, because it allows a verdict to be set aside, and tbe 1860. 
reversing of the verdict is to get rid of tbe disgrace of it ^ ^^^ 
entirely. v. 

Fadbrman, 
Laurio and 

Parry for the prisoner Laurio. — I submit that this Court Gow>o"- 
has all the power formerly possessed by the fifteen judges* 

Parke, B. — More, as they had no power to reverse any- 
thing. 

Lord Campbell, C. J. — And they were obliged to resort 
to the expedient, a rather clumsy one, of applying to the 
crown for a pardon. 

Parke, B. — Many persons were treated as pardoned 
felons who ought never to have been convicted at all. The 
important words here are, ^^ any person convicted^ and 
*^ any question of law which shall have arisen on the trial.'* 

Parry. — What meaning is to be given to the words 
** make such other order as justice may require ?** 

Parke, B. — It may be that the prisoner may be admitted 
to bail. 

Alderson,*B. — ^Those words were probably inserted to 
include every thing. 

Parry. — I submit that the Court should give this statute 
a liberal construction ; the recital states its object to be to 
provide a better mode of deciding difficult questions of law 
that may arise in criminal cases, without any limit as to 
how those questions may arise. It is said that there may 
be a writ of error, but the Attorney- General may refuse bia 
fiat for it 
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V, 

Fadebmaw, 
Laubio and 

GOBOON. 
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Lord CampbelLi C. J. — No inconvenience has ever arisen 
from any such refusal. 

ParkEi B. — It would be most injurious if the Attorney- 
General felt himself bound to grant a writ of error in every 
case in which it was asked. If he did so many persons 
would escape from justice. 

Metcalfe for the prisoner Gordon. — There is a trial of 
an issue of law on a demurrer, and if the judgment against 
the prisoner on the demurrer be a final judgment, he is 
convicted. 

Lord Campbell, C. J. — Do you contend that in this case 
there may be a writ of error ? 

Metcalfe. — I apprehend that there may. 

Alderson, B.— Then how can we **finaUy determine" 
the question under sect. 2 of the act ? 

Jervis, A.-G. (with whom were Clarkson and Ballantine) 
was not heard. 



Lord Campbell, C. J. — This case has been very ably 
argued, but I am of opinion that this Court has no juris- 
diction in a case in which a judgment has been given on a 
demurrer. The power of the twelve, or, as it was after- 
wards, of the fifteen judges, only extended to giving an 
opinion, and if a pardon was recommended, that pardon 
passed the great seal. By the stat. 1 1 & 12 Vict, c 78, 
power is now given to us to reverse the decisions of other 
Courts, but its provisions are confined to questions of law 
arising on the trial of persons convicted. Now that con- 
viction must be on a trial, and that trial be a trial before a 
jury. There is an express power given to us by the statute 
to arrest the judgment, but no power is given to us to 
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reverse what has been done on a demurrer. I am also 
clearly of opinion that under the statute our judgment is 
final. Here a prisoner wishes to have our judgment; but 
in another case the prosecutor might desire to have his 
case decided^ where the prisoner might not wish to have 
his case finally decided by five of her majesty's judges. I 
think that it would be a usurpation of authority if we were 
to hear and decide this case^ and we therefore decline to 
hear it. 



1860. 

Reoina 

Faoerman, 

Laurio and 

Gordon* 



Parke, B., Alderson, B., Cresswell^ J., and Erle^ J., 
concurred. 

Lord Campbell, C.J. — We give no judgment. 

Case not heard (a). 



(fl) CENTRAL CRIMINAL COURT. 
May SessioTit 1850. 



BBFOtlB BARON ALDERSON AND MR. JUSTICE CRE88WBLL. 



Alderson, B., now delivered the opinion of the Court as to what judg- 
ment should be entered up on the demurrer. His Lordship said, — " The 
first question is whether this demurrer can be sustained, and it is the unani- 
mous opinion of the Court that the demurrer must be overruled, inasmuch 
as it appears to the Court that many of the counts in this indictment are 
clearly good ; and as one good count would be sufficient to authorize a 
conviction and judgment, the Court is clearly of opinion that this de- 
murrer, which goes to the sufficiency of the whole indictment, must be 
overruled. A more important question remains to be disposed off which 
is as to what judgment this Court ought to pronounce on the demurrer 
being overruled. Whether the prisoners are to be allowed to plead over? 
or whether final judgment should be passed upon them as in the case of 
a conviction ? We have taken time to look into the authorities on the 
subject, and have taken considerable pains to ascertain what is the right 
course to be taken in this case, and the result at which we have arrived 
is that the judgment must be final, inasmuch as by a general demurrer, 
which this is, the prisoners confess all the material facts charged against 
them in the indictment. In the case of a demurrer of a special nature, 
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vhich if uiuaUy called a demurrer in ahiteiiieiit, it may be otberwiw; 
and it is very probable that the Tarioua dicta which occur in Ae books in 
opposition to our present decision may be accounted for by this distinrtioB 
not having been sufficiently attended to." 

• 

Parry, for the prisoner, asked that they might be ^owed ie withdraiv 
the demurrer, and plead not guilty. 

Aldbrson, B. — ^We cannot allow that, and I diink that such a pro- 
ought not to be encouraged. 



On a subsequent day sentence was paised on the prisoners (a). 



BEFORE LORD CAMPBELL, C. J., PARKE, B., MARTIN, B., 

AND TALFOURD, J. 



A mao iode- 
ceotly exposed 
hit peraoD io a 
public omDibus 
ID the New 
Road to more 
than one 
person: Held, 
that this was 
an indecent 
ezposore in a 
public place, 
which was 
indictable. 

An indict- 
Boent for thw 
oflenee, which 
does not con- 
clude ad 
eommung naee^ 
mentum, is aided 
by the stat. 
14 & 15 Vict. 
c. 100, s. 25. 



Regina r. Charles Holmes. 

JLNDECENT exposure. The defendant was convicted at 
the Middlesex May sessions, 1853, subject to the opinion 
of this Court upon the following 

Case. 
*^ Charles Holmes was indicted, for that he, in a certain 
public vehicle or conveyance called an omnibus, and em- 
ployed for the purpose of carrying passengers for hire, and 
frequented and used for divers liege subjects of our said 
lady the queen, passing and repassing in and out of the 
said vehicle, in the sight and view of A. B. and C. D., and 
divers of the liege subjects of our said lady the queen in 
the said omnibus then and there being, unlawfully, wickedly 



(a) Tbe autborities as to de- 
murrer in criminal cases will be 
found in the elaborate argument in 
Mr. Dufiy's case, at the Dublin 
January Session, 1849, before 



Mr. Justice Perrin and Baron 
Richards, 4 Cox's Cr. Ga. 24 ; and 
see also tbe stat 14 & U Vict^ 
c. 100, s. 25, as to amending in* 
dictments which are demurred to. 
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and scandalously did expose to the view of the said persons I8fi8. 
so present as aforesaid, the body and person of him the 
said Cliarles Holmes, naked and uncovered for a long space 
of time, to wit, for the space of half an hour, to the great 
scandal of the said liege subjects of our said lady the 
queen, and against the peace of our said lady the queen, 
her crown and dignity. 

** In a second count the offence was charged as having 
been committed on a certain public and common highway 
called the New Road, in the presence of divers liege sub- 
jects, &c., and concluded like the first count, ' to the great 
scandal of the said liege subjects of our said lady the 
queen, and against the peace of our said lady the queen, her 
crown and dignity.' 

'' It was proved in evidence that the prisoner was a pas- 
senger in a public omnibus for hire, and that he exposed 
his person for a considerable distance whilst the omnibus 
was passing along the New Road, in the presence of three 
or four females who were passengers therein, and who saw 
such exposure. 

"It was contended, on the part of the prisoner, that an 
omnibus was not a public place, and that the indictment 
was bad in law, as it did not conclude * ad commune 
nocumentum,' but * only to the great scandal of the said 
[that is of divers] liege subjects of our lady the queen.' 

'' The jury found the defendant guilty, and the above 
points were reserved by the Court. 

" Judgment was postponed, and the defendant committed 
to prison to abide the decision of this case. 

(Signed) John Adams, 

May 5th, 1853. Assistant Judge. 

BaUantine for the defendant There is a distinction JuneAih. 
between a private exposure and a public nuisance. Is an 
omnibus a public place ? I submit that it is not ; it is pri- 
vate property used by the public as a public house is. And 
the bar of a public house was held not to be a public place 
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1868. in the case of Regina v. Webb {a\ although by law public 
"^^^"^^ houses are to receive guests. So in the case of Regina v. 
o. Orchard {b), an exposure in a public urinal in Farringdon 

Market was held not to be indictable. 

Lord Campbell, C. J. — In that place the person must 
of necessity be exposed. 

Ballantine. — An exposure in a private place or for pri- 
vate annoyance is not indictable, neither is an exposure to 
one person only, Regina v. Watson {c\ In all cases of 
nuisance the offence must be in a public place, and ad com- 
mune nocumentum. In the case of Rex v. Crunden{d)^ 
bathers at Brighton were held to be indictable, because the 
place was public; but in the case of Rex v. Lloyd {e\ a 
nuisance by a tinman was held not indictable, because it 
only affected a few persons who resided at Nos. 13, 14 and 
15 of Clifford's Inn. I submit, that to be an offence the 
act must be done in a public place so as to be a nuisance, 
and that the indictment must conclude ad commune nocu- 
mentum. 

Lord Campbell, C. J. — Is not the last objection cured 
by the 25th section of the stat. 14 & 15 Vict. c. 100? 

Martin, B. — The precedent in Mr. Archbold's work 
does not conclude ad commune nocumenium. 

Lord Campbell, C. J. — ^This is an offence against public 
decency rather than a common nuisance. 

Ballantine. — I submit that it is to be treated as a nuisance, 
or it is no offence; and if so, the ** ad commune nocumenium"^ 
is of the essence of the indictment, and that, therefore, the 

(a) Ante, Vol. 2, p. 933. (d) 2 Camp. 89. 

(b) 3 Cox, C. C. 248. (e) 4 Esp. 200. 

(c) 2 Cox, C. C. 376. 
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objection does not admit of the answer suggested by Lord 1868. 
Campbell. 



Parry ^ for the prosecution, was stopped by the Court. 

Lord Campbell, C. J. — We are to consider whether 
these counts are good, and whether they can be supported. 
It would be a disgrace to the law if we had any doubt that 
both counts are good. The defendant exposed himself in 
a public omnibus in the New Road, in the presence of se- 
veral women, and this country would not be fit to live in if 
this were not an offence. 

Parke, B. — I think that this omnibus was a public place, 
and that an exposure there to more than one person is an 
offence. The only remaining question is whether it is ne- 
cessary for the indictment to conclude ad commune nocu- 
mentum ; and I think that the act of parliament which has 
been referred to is decisive as to that objection. 

Maule, J., Martin, B., and Talfourd, J., concurred. 

Conviction affirmed. 



Rboina 

V. 
HOLMIS. 



Regina r. David White. 

JjARCEN Y. The prisoner was convicted at the Berwick- A gts company 
upon-Tweed April Sessions, 1853, subject to the opinion of Smer with^g*! 
this Court upon the following f^™ ^«' »•»" 

* ^ throQgh an 

p . a„ entrance pipe of 

^^^^' the customer, 

" The prisoner was indicted at the last quarter sessions Jhrou*h ammeter 
for Berwick-upon-Tweed for stealing 5,000 cubic feet of The cuitomer, 

carburetted hydrogen gas, of the goods and chattels of which he at- 
tached to the 
entrance pipe, abstracted the gas after it had left the main and before it got to the meter. Tlie 
jury found an animut furandi : Held, a larceny of the gas. 

VOL. III. C C N. P. 
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1868. Robert Oswald and others. Mr. Oswald was a fMUtner in 
"^^^^^ the Berwick Gas Company, and the prisoner, a hotwch oWer 
o. in Berwick, had contracted with the company for the supply 

of his house with gas, to be paid for by meter. The meter, 
which was hired by the prisoner of the company, was con- 
nected with an entrance pipe, through which it received the 
gas firom the company's main in the street, and an exit 
pipe, through which the gas was conveyed to the bvrners. 
The prisoner had the control of the stop-codi at the meter, 
by which the gas was admitted into it through the entrance 
pipe; and he only paid the company, and had oniy to pay 
them, for such quantity of gas as appeared by the index on 
the meter to have passed through it. The entrance and 
exit pipes were the property of the prisoner. 

** The prisoner, to avoid paying for the foil quantity of 
gas consumed, and without the consent or knowledge of 
the company, had caosed to be inserted a connecting pipe, 
with a stopcock upon it, into the entrance and exit pipes, 
and extending between them ; and the entrance pipe being 
charged with the gas of the company, he shut the stop-cock 
on their meter so that the gas could not pass into it, and 
opened the stop-cock in the connecting pipe, when a portion 
of the gas ascended through the c5nnecting pipe into the 
exit pipe, and from thence to the burners and was con- 
sumed there, and the gas so continued to ascend and be 
consumed until by shutting the stop-cock on the connecting 
pipe the supply was cut off; and this operation was proved 
to have taken place at a time specified by the prosecutor. 

*' It was contended for the prisoner, that the entrance 
pipe into which the gas passed firom the main being the 
property of the prisoner, he was in lawful pesaesuoa of the 
gas by the consent of the company so soon as it had been 
let into his entrance pipe out of their main, and that his 
diverting the gas in its course to the meter was not an act 
of larceny. 

'' I told the jury that if they were of opinion, on the evi- 
dence, that the entrance pipe was used by the company for 
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the conveyance of their gas by the permission of the pri- 1^68. 
soner, but that he had not by his contract any interest in kioina 
the gas, or any control over it, until it passed the «• 

_ . . 1 . 1 Whit*. 

meter, his property in the pipe was no answer to the 
charge; that there was nothing in the nature of gas to 
prevent it being the subject of larceny ; and that the stop- 
cock on the connecting pipe being opened by the prisoner, 
and a portion of the gas being propelled through it by the 
necessary action of the atmosphere and consumed at the 
burners, there was a sufficient severance of that portion 
from the volume of gas in the entrance pipe to constitute an 
^cupartavit* by the prisoner; and that if the gas was so 
abstracted with a fraudulent intent, he was guilty of larceny. 

^^ The jury answered the questions put to them in the 
affirmative, and found the prisoner guilty. 

'^ I postponed judgment, taking recognizance of bail ac- 
cording to the statute for the appearance of the prisoner at 
the next session to receive judgment, if this Court should 
think he was rightly convicted. 

(Signed) '' Robert Ingham, 

*' Recorder of Berwick-upon-Tweed." 

Ballantine for the prisoner. — The gas here was delivered 
by the company, at the discretion of the consumer, and he 
avoids the ascertaining of the quantity correctly by avoiding 
the meter. This is made a specific ofience, subject to a 
pecuniary penalty by the Berwick Gas Company's Act, as 
it also is by " The Gas Works Clauses Act, 1847," 10 & 11 
Vict. c. 15, 8. 18, and that is the offence that has really been 
committed here. In larceny there must be an actual or 
constructive taking out of the possession of the owner, and 
against his will. 

Lord Campbell, C. J. — It was invito domino. 

Ballantine* — It was invito domino that the gas was not 
accounted for. There is a delivery to any extent that die 

cc2 
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1853. consumer chooses, if he does but account for it by the 
^""^^ meter^ and the principle of the meter is that the consumer 
V. may take whatever amount he pleases, and the consumer 

here only practises deception as to the quantity used, and 
there is no fraud to obtain the delivery. 

Martin, B. — If there was a spout in a stable to get 
com from a bin, and the ostler, by boring a hole higher up, 
got the com out and took it away for himself, would not 
that be larceny ? 

Ballantine. — Here everything taken goes into the pos- 
session of the prisoner by the consent of the original owner, 
and no fraudulent representation is made. The owner parts 
with the property without any fraudulent inducement being 
held out to him ; and if this be a larceny, the provisions in 
the acts of parliament which I have cited are superfluous. 

Maule, J. — Those acts of parliament may be applicable 
to cases where the act done would not be larceny, as 
if the prisoner had altered the machinery of the meter, and 
had made it register wrong, like the unjust steward, who 
put down a less sum. 

Lord Campbell, C. J. — I am of opinion that this con- 
viction ought to be confirmed. The direction of the re- 
corder was most correct, and entirely according to law. 
There may be larceny of gas as well as of wine or of oil. 
In the present case, tiiis gas was not put into the possession 
of the prisoner, but was in the possession of the company, 
and the prisoner carried it away, having an animus furandi, 
and converted it to his own use. It was the gas of the 
company, and its being in the prisoner's pipe makes no 
difference. There is nothing in the nature of gas to make 
it not the subject of larceny, and by means of the stop-cock 
it was abstracted. I think that the direction of the recorder 
was according to law, and that the evidence abundandy 
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supports the conviction. With respect to the acts of par- 1868. 
liament which have been referred to, my brother Maule 
has, I think, given the correct explanation; but even if 
the legislature had made this a distinct offence, it would 
not be the less a larceny. 

Parke, B., Maule, J., Martin, B. and Talfourd, J., 
concurred. 

Conviction affirmed* 



Reoina v. John Clark and others. 

JLHE prisoner Clark was convicted at the Middlesex May in aniodict- 
Sessions, 1853, of felony, after previous conviction, sub- SS^pnlfioM 
ject to the opinion of this Court upon the following conYiction, 

'' * I- o severml preyioits 

oonvictioni may 
^ be all^Md. 

Case. ^ 

''The four undermentioned prisoners were tried at the 
general sessions for Middlesex, upon the following indict- 
ment. 

'' 'The jurors, &c., on their oath present, that John Clark, 
Emma Freeman, Edward Maynard and Mary Ann Wil- 
liams, on, &c., one purse and six shillings in money, of the 
property of Ann Smith, from her person did feloniously 
steal, take and carry away, against, &c. 

'' ' And the jurors aforesaid, upon their oath aforesaid, do 
further present, that before the time of the committing of the 
felony hereinbefore mentioned, that is to say, at the ad- 
journed general sessions of the peace held, &c., on, &c., the 
said John Clark, by the name of Benjamin Hunter, was con- 
victed of felony. 

" ' And the jurors aforesaid, upon their oath aforesaid, do 
further present, that before the time of the committing of the 
felony first hereinbefore mentioned, that is to say, at the 
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general session held at, &c., oHi &c,| tbe said John Clark, 
bj the name of John Ballfoy, was convicted of felony/ 

**The prisoner Clark was arraigned in tbe usual way 
upon the whole indictment, and pleaded not guilty to all 
the charges. The jury returned a verdict of guilty against 
all the prisoners in the count for larceny from the person, 
and was then charged to inquire at the same time of both 
the convictions, and evidence was offered and not objected 
to as to both, and the jury returned a verdict of guilty 
against Clark upon both. The counsel for the prisoners 
then contended : — 

'' First, that the statement of two convictions against one 
prisoner vitiated the indictment as against all the four pri- 
soners, and that the judgment must be arrested generally. 

'^ Secondly, that if it did not afiect all the prisoners it 
vitiated the indictment as against Clark, and that judgment 
must be arrested as against him. 

*' Thirdly, that at all events the judgment must be arrested 
as far as regarded the previous convictions for felony, and 
that judgment could only be pronounced against Clark for 
larceny from the person. 



** The judgment has been respited on all the prisoners, 
and they were committed to prison to abide the judgment 
in this case. 

" (Signed) John Adams, Assistant Judge." 

June 4th. Metcalfe, for the prisoners. — ^The prisoner Clark was 
convicted under the stat 7 & 8 Geo. 4, c. 28, s. 11, and I 
submit that the statement of the offence for which the pri- 
soner was to be tried and the allegation of a previous con- 
viction would constitute one charge, and that if more than 
one previous conviction is alleged the indictment is bad. 



Lord Campbell, C. J.-— The statement of a previous 
conviction is hardly a matter of charge, as it is not to be 



COURT FOR CROWN CASES RESERVED, 16 VICT. 

laid before the jury to induce them to convict. It is only to 
influence the judge in the quantum of punishment, and the 
number of times that the prisoner had been convicted might 
be very material for the judge. 

Metcalfe. — It might influence the grand jury in finding 
the bUL 

Lord Campbell, C. J. — Not if they do their duty. They 
are to see that there is primd facie evidence to support each 
allegation that they find. 

Metcalfe. — I submit that there can be only one charge 
in the indictment^ consisting of the new o£fence and one 
previous convictkui. 

Talfourd, J. — It may be that the counsel for the prose- 
cution might be put to elect in the same way as if two 
felonies were put in one indictment, but that would be no 
objection to the indictment itself. 

Mauls, J. — It might put the prosecutor to elect which of 
the two {NrevKHis convictions he would go upon. 

Metcalfe, — From the cases of Rex v. 7bnefy(a), and 
Rex V. Robinscti(b)f it appears that a double uttering of 
couoteKfeit coia must be charged in one count. 

Lord Campbell, C. J. — A statement of a previous con- 
viction does not charge an offence* It is only the aver- 
ment of a fisu^t which may affect the punishment. The 
jury do not find the person guilty ot the previous ofience ; 
they only find that he was previously convicted of it as an 
historical fact. 
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(a) 2 Leach, 833. 



(6) 1 M. C. C. 413. 
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1858. Martin, B. — The coin acts make the double uttering 

^"^^ an offence. 

Regina 

V. 

and othere. Lord Campbell, C. J. — They alter the offence and not 
merely the measure of punishment. 

Metcalfe, — If the statement of two previous convictions 
is wrong, I submit that no judgment can be given on the 
first count. In the case of Rex v. Turner {a), the prisoner 
was charged with uttering counterfeit coin after two pre- 
vious convictions which were badly stated, and the judg- 
ment was arrested. 

Maule, J. — There the woman was indicted for felony, 
and it would have been only a misdemeanor without the 
previous convictions. 

Metcalfe. — In the case of Rex v. Pewtress (b) it was 
held that the Court could not strike out any of the counts 
of an indictment. 

Lord Campbell, C. J. — ^As no judgment has been given 
in this case we cannot interpose hoc statu, but as this is a 
question of importance the judges will give their opinions, 
and I am of opinion that there may be several previous 
convictions lawfully set out in the indictment. They do 
not vary the offence, they only affect the quantum of 
punishment. There is no rule against alleging several 
previous convictions ; and although the stat. 6 & 7 Will. 4, 
c. Ill, only mentions one previous conviction, the stat. 14 
& 15 Vict. c. 19, s. 9, enacts, that if the prisoner shall give 
evidence of his good character, the prosecutor may "give 
evidence of the conviction of such person for the previous 
offence or offences J" Independently of this, I think that 
the several previous convictions should be alleged in cases 
where they exist. A difficulty as to the proof of identity 
(a) 1 M. C. C. 47. (6) 2 Str. 1026. 
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may occur as to one conviction and not as to another, and 
it is also very important that the judge should know how 
many times a prisoner has been convicted. 

Parke, B., concurred. 

Maule, J. — There is no rule that redundancy of allega- 
tion is prejudicial to an indictment. It may be, that if 
several offences are charged, those ofiences may not have 
been committed; but if several previous convictions are 
charged, it is highly improbable that they should not have 
occurred, and even if one were stated that had not occurred 
it would not prejudice the prisoner. 

Martin, B., and Talfourd, J., concurred. 

Conviction affirmed. 



1853. 




As the three following caies relate to the practice in cases of felony, after 
a previous conviction, we have subjoined them. 

COURT FOR CROWN CASES RESERVED. 

BEFORE LORD CAMPBELL, C. J., ALDERSON, B., PLATT, B., TALFOURD, J., 

AND MARTIN, B. 

Reotna V. William Ket. 

Larceny after a previous conviction. The prisoner was convicted, 
subject to the opinion of this Court upon a case, which stated that the 
prisoner was tried at the Leicestershire Michaelmas Quarter Sessions, 
1851, on an indictment which in theirs/ count charged him with stealing 
a coat, the property of Thomas Ball. There was a second count for re- 
ceiving the same property, knowing it to have been stolen ; and a third 
count, charging a previous conviction for felony. 

" The prisoner having been anaigned, pleaded ' not guilty,' and having 
declined to challenge any of the jury, the jurors were sworn, and chaiged 
in the usual way to inquire wheUier the prisoner was guilty or not. The 
jury having returned a verdict of guQty on the first count, were then 
charged to inquire into the fact of the previous conviction, when it was 
contended by the counsel for the prisoner that the jury must be resworn 
to try the new matter, and the counsel for the crown admittiDg that. 



Nov. 22, \B5U 

Go a trial for a 
feJooy after a 
previoos con- 
victioD, the joiy 
are not to be 
resworn after 
hsTiDg given 
their verdict on 
the new charge; 
neither has tM 
priBoner a right 
to cballenge the 

t'ary after they 
lave given their 
verdict on the 
new charge, 
and before evi* 
dence is given 
as to the prs* 
vioos conviction* 
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1861. aooordiDg to the practice adopted on the aothority cf a learned ji 
v^My*^/ the Right Hon. Baron Parke, the jury must be resworn, I directed that the 
RaoiNA oath, according to the form hereunder written, which was drawn up in 
Court from the notes of a comnel present, and stated to he the ferm pr^ 
scribed by the learned Baron before-mentioned, should be administered to 
the jury. On the officer proceeding to administer such oath, the counsel 
for the prisoner claimed the right of challenge to the jury, on the ground 
that the prisoner when arraigned had been told by the clerk of the peace 
that if he would chaBenge the juiois, of any of them, he moet do so as 
they came to the book to be aworo, and he should be heaid. That the 
jurors were then, for the purpose of trying the fiict of the piisoDer's pre- 
vious conviction, ' come to the book,' and accordingly on the name of 
the first man of the jury being caHed, the counsel for iite prisoner peremp- 
torily challenged him. The counsel fhr the prisoner tether mtiiDated Ids 
intention of challenging in like manner each maa cf the jury who had 
convicted the prisoner on the first count of the indictment 

« I disallowed the claim to challenge the jury, on the ground that the 
prisoner had been arraigned on the three counts ; that his plea had been 
taken to the whole indictment ; and that fab r%fat of duUenge should 
have been exercised in the first instance, and before the jury were sworn 
to make true deHrerance between him and our sovereign lady the Queen. 

<* The jury were then sworn as follows : ' Tou shall well and truly try 
whether the prisoner has been before convicted of felony, in manner and 
form as in the indictment is alleged ;' and the prisoner was given in 
charge on the third count of the indictment, charging a previous convic- 
tion; he was found guilty, and sentenced to transportation for seven 
years. 

" At the instance of the prisoner's counsd, I merved the fbllowing 
question for your Lordships' decision ; viz., Whether under the circum- 
stances detailed in this case, the challenge made on behalf of the pri- 
soner should have been allowed. 

'* Execution of the judgment was respited untQ the above question 

shall have been considered, and the prisoner was committed to prison, 

where he now remains. 

" (Signed) John Dick Buinabt, jun." 

No counsel appeared to argue the case. 

Lord Campbbll, C. J.^The Indictment here alleged a previens ceur 
viction, and the prisoner was arraigned in what I think was the pioper 
manner. The jury were sworn in the usual manner and the dhaiga 
of the larceny only was investigated, and after the jury had de- 
cided upon that, the other part of the indictment waa gone into; hut 
when that was done, the prisoner wiriied to challenge the jury, and it 
was suggested that it was the practice of Baron Parke to have the juiy va* 
sworn — I had the advantage of going two circuits with him, and I am 
not aware of the practice. Howevo^ the question before us i% w hethe r 
the prisoner was entitled to a fresh jory, to try whether be was the same 
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person who had been previously convicted, and we are of opinion that 1851. 

there is no pretence for it, and that the conviction is right. 



Alderson, B.y Platt, B., Talfourd, J. and Martin, B. concurred. 

Conviction affirmed. 
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Reoina V, Jambs Shrimpton. Nov, 22, 1851. 

Larceny afUr a previous ccmviction. The prisoner was tried at the Oo a trial for a 

Worcestershire Michaelmas Sessions, 1851, for a larceny, and the indict- ^<BloDy after a 

ment contained a statement of the previous conviction of the prisoner for yiQiiQj^ if the 

felony. The prisoner was found guilty, subject to the opinion of this prisoner's 

Court upon a case which stated thatr— counsel ^^^^ 

" In the course of the trial, John Roberts was examined as a witness character by 

for the prosecution. On cross-examination by the counsel for the pri- cross- exami- 

soner, John Roberts stated that he had known the prisoner for six or oaljon» ^his 

seven years last past, and that during that time the prisoner had borne a prosecutor to 

good character for honesty. go into evidence 

** The counsel for the prosecution thereupon claimed, under the provi- ®' "*? previoua 
, , . conviction oe- 

sions of the stat. 14 & 15 Vict c. 19, s. 9, to give evidence of the previous f^^^ ^^^ i^^ 

conviction of the prisoner in 1838, as mentioned in the indictment. find a verdict 

'' This evidence was objected to by the prisoner's counsel as inadmia- ^° ^°® °^ 

sible. Fint, because the evidence of the good character of the prisoner, g^Qj^ ^^ jf th^ 

elicited from the witness Roberts, was confined to the period between the prisoner had 

years 1844 and 1851, and therefore evidence of the prisoner's conviction o^**>o®« *^*" 

^ denoe of good 

in 1838 was not an answer thereto. Secondljf, because Roberts, being character by 

a witness for the prosecution only, the prisoner did not by the answer of calling a wit- 
Roberts to questions put to him in cross-examination, "give evidence" of ^^^' 
his (the prisoner's) good character within the meaning of the 14 & 15 
Vict. c. 19, 8. 9. 

'* The Court overruled the objection, and the conviction of the prisoner 
in 1838 was thereupon given in evidence before the verdict was returned. 
The prisoner's counsel addressed the jury for the prisoner, but called no 
witness on his behalf. 

" The prisoner was found guilty and sentenced to nine months impri- 
sonment, but the Court of Quarter Sessions reserved for the opinion of 
her Majesty's judges the question of law, whether under the circum- 
stances above stated proof of the said previous conviction of the prisoner 
was properly received in evidence before the verdict of guilty was re- 
turned. 

"If the said evidence was properly received, the conviction is to be 
affirmed ; if otherwise, the conviction and judgment thereon are to be 
reversed. 

** (Signed) John S. Packinoton, Chairman." 
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Sel/e for the prisoner. — I mtbinit that the eridenoe of the preriooi 
conviction ought not to have been received. Under the ttat 7 & 8 Gea 4, 
c 28| 8. 11, the practice was for the prisoner to plead to the whole in- 
dictment, and for the whole of the evidence, at to the new chaige and 
the previous conviction, to be gone into before the pruoner was called 
on for any part of his defence. This being thought likdy to prejudice 
the prisoner, it was by the stat. 5 & 6 Will. 4, c. Ill, provided that the 
previous conviction should not be proved before the jury until after the 
new charge had been disposed of, unless the prisoner shall " give evi- 
dence " of his or her previous good character. This is not altered by the 
Stat. 14 & 15 Vict c. 19. Here the whole charge was read to the prisoner 
in the hearing of the jury, and not only might, but would prejudice the 
prisoner. 

Platt, B.— You may as well say that the reading of that part of the 
indictment which charges the new offence prejudices the prisoner. 

Selfe, — I submit that this was not evidence given by the prisoner. 



Lord Campbell, C. J. — It was evidence given by the witne« on the 
questions of the prisoner's counsel. As the legislature has not yet made 
the prisoner a witness for himself, the evidence of his character must 
always be given by a witness on the questions put by the prisoner or his 
counsel. It can never be, literally, that he gives evidence, but it is evi- 
dence that some witness gives before the jury in his fiivour. 

Selfe, — There are certain cases in which the counsel for the prosecution 
has a right of reply. 

Alderson, B. — There could be no right of reply here. 

Selfe, — ^The fourth resolution of the judges as to the practice in cri- 
minal cases (a) much resembles in its terms the language of the proviso 
in the stat. 5 & 6 Will. 4, c. 111. 

Alderson, B. — The wording of the resolution is not strictly accurate, 
as " evidence'' is not ** called." 

Selfe.^The meaning of the word '* evidence" in the statute, I submit, 
means a witness. Suppose that a prosecutor volunteered a character. 

Lord Campbell, C. J. — That raises a very different question, and I 
think that in that case I should not allow the previous conviction to be 
put in. 

Selfe," I do not deny that if a witness is cross-examined as to character 

(a) 7 C. & P. 676. 
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that he may be re-examined upon that cross-examination, but I submit 
that that does not authorize the putting in of the certificate of the previous 
conviction. 

Lord Campbell, C. J. — We are all agreed that the conviction is right. 
The case states that the prisoner's counsel cross-examined as to the 
prisoner's good character, and that the witness gave him a good character. 
The object of the proviso in the stat. 6 & 7 Will. 4, c. Ill, was to prevent, by 
a person who had been previously convicted, an attempt to get the benefit 
of a good character, which he does not deserve. The evil is as great 
whether it is done by cross-examination or by calling a witness ; indeed 
the jury are more likely to be deceived if it is done by cross-examination. 
The prisoner by his counsel gets evidence of a good character; and it 
seems to me that the natural and reasonable interpretation of the words 
of the proviso is, that if by a witness, or by cross- examination, the prisoner 
relies on a good character, it is lawful to give evidence of the previous 
conviction. 

Alderson, B. — The words of the proviso are, ** shall give evidence," 
not " shall call a witness." The phrases are not equivalent, and by 
cross-examination the prisoner gets his supposed good character before 
the jury as a part of his defence. 

Platt, B., Talfourd, J., and Martin, B., concurred. 

Conviction affirmed. 
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RiOINA 

Shrimpton* 



Rbgima v. George Shuttleworth. 2^^ 22 1851 

Larceny after a previous conviction. This prisoner was convicted Qd a trial for 
of this offence, subject to the opinion of this Court on the following case : felony after a 

" At the sessions of the borough of Manchester, holden on the 4th of Pf«^wus con. 

^ Yiction, the pn- 

August, 1851, before Robert Baynes Armttrcng, Esq., Q. C, Recorder goner is to be 

of the said borough, George Shuttleworth was arraigned on an indict- arraigned on the 
ment charging him with larceny, and also with having been previously ^^? and Ae 
convicted of felony ; and according to the invariable practice of that court jury ara to 
before that time, both counts were read to the prisoner, and he pleaded b&ve the new 
not guilty to the irhole indictment. tSSSTtS'Li j 

" At the trial the count for the larceny only was read by the clerk of and if qq evi- 
the peace to the jury, and the witnesses in support of that charge were deoce to cha- 
heard, and the jury found the prisoner guilty. MtMng Mtobo 

** The clerk of the peace then proceeded to read to the jury the further said to the jury 

of the preYiottS 
conviction till they have given their verdict on the new charj^e, and then, without oeing n» 
sworn, the jury are to hear the statement of the previous conviction and the pioof of it. 



376 COURT FOR CROWN CASES RESERVED, Id VICT. 

1851. charge, that the priaoner had been prevkmslj oonTicted of fekmy. Then 

v^v«^/ the couniel for the prnoner objected that that charge coald not be gone 
RioiNA into ; and he further stated that it was his intention, however the Goort 
g J ' might decide that question, to move in arrest of judgment generally. 

<* The Court decided that the trial should go on, and the oeitificaAe of 
conviction having been put in, and the identity of the prieoner proved, 
the jury found that the prisoner had been previously convicted of felony. 
** The learned counsel for the prisoner then moved in arrest of judg- 
ment, contending that the plea of the prisoner having been taken con- 
trary to the provisions of the stat. 14 & 15 Vict o. 19, a. 9, was void, 
and that all the subsequent proceedings were a nullity, and that no jadg- 
ment could be given on a verdict so found. 

" The Court overruled the objection, and sentenced the prisoner to be 
transported for seven years. 

** The execution of the judgment was respited, and the contict is now 
in prison. 

** The question for the opinion of this Court is, whether that sentence^ 
under the circumstances stated, was legal, or whether any judgment could 
be good on the verdict so given. 

(Signed) ** R. B. ArmstromO| Reeotder of Manchester." 

Milioard appeared for the prisoner. 

Lord Campbell, C. J. — If there was any doabt, the stat 14 & 15 
Vict. c. 19, has removed it; the whole indictment is to be read at first to 
the prisoner for him to plead to it, and that part only is to be read to the 
jury which charges the felony for which he is to be tried. 

Alderson, 6. — The judges have agreed that it is to be done just as it 
was before, otherwise the prisoner would have the opportunity of chal- 
lenging all the jury. 

Lord Campbell, C. J. — It is the opinion of all the judges«-Hie pri* 
soner is to be arraigned on ibe whole Indictment, and the jury are to 
have the new charge only stated to them; and if no evidence is given as 
to character, nothing is to be read to the jury of the previous convictioB, 
till the jury have given a verdict as to the new charge. The jiny, with- 
out being re-sworn, are then to have the previous conviction stated to them ; 
and the certificate of it is to be put in, and the prisoner's identity proved. 

Alderson, B., Platt, B., Talfourd, J. and Martin, B. concorred. 

Conviction affinnod. 
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In the Vacation after Trinity Term, 1862, i2. Mathews^ 
Esq,, and R. Thomas, Esq,, were called to the degree of 
Serjeant-at-Law. 

In the same Vacation J. Stuart, Esq., was appointed a 
Vice-Chancellor, vice Sir J. Parker, KnU, deceased. 

In the Vacation after Michaelmas Term, 1852, Lord 
Cranworth was appointed Lord Chancellor, vice Lord 
Truro. 

In the same Vacation Sir George Turner, Knt., was ap- 
pointed one of the Lords Justices in the Court of Chancery, 
vice Lord Cranworth, and Sir W. P. Wood, Knt., was 
appointed a Vice-Chancellor, vice Sir George Turner, Knt. 

In the same Vacation Sir A. J. E. Cockburn, Knt., was 
appointed Attorney-General, vice Sir F. Thesiger, Knt,, 
and i2. Bethell, Esq., was appointed Solicitor-General, vice 
Sir F. KeUy, Knt. 

In the Vacation after Hilary Term, 1853, W. M. James, 
Esq,, and H. A. Merewether, Esq., were appointed her 
Majesty's Counsel learned in the law. 

In the Vacation after Trinity Term, 1853, Stephen 
Temple, Esq., Edward James, Esq., Montague Smith, 
Esq., and W. R. Grrove, Esq., were appointed her Ma- 
jesty's Counsel learned in the law. 
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1868. 



COURT OF COMMON PLEAS. 



Sittings at Westminster after Easter Term, 1853. 



BEFORE TALFOURDy J. 

{Who sat for the Lord Chief Justice.) 



Charnock t;. Dewings and others. 

Partief to an XN this cause, ByleSj Serjt., for the plaintiff^ required the 
be^wSTout witnesses on both sides to leave the Court, including the 
of Court as defendants themselves. 

long as they 
behave with 

propneiy. Edwin James, for the defendants, objected to their being 

sent out ; they were present in obedience to a writ of sum- 
mons, and the Court had no authority to order them to 
quit. 

Byles, Serjt., submitted that the Chief Justice of this 
Court always acted upon the principle that he had autho- 
rity, although it was true that the Chief Justice of the 
Queen's Bench held the contrary. 

Talfourd, J., held that, on constitutional grounds, he 
had no authority to order the defendants to leave the Court 
as long as they behaved with propriety. 

ByleSj Serjt, for the plaintiff. 

Edwin James for the defendants. 

[Attomies — Cooper and Sydney,"] 
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